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SUBJECT: 	 PROPOSED FRAMEWORK FOR PRESERVATION 
OF EMPLOYMENT LANDS 

RECOMMENDATION 

Planning staff recommends: 

1. 	Adopt the proposed Framework for Preservation of Employment Lands. 

2. 	 Direct the Administration to initiate General Plan text amendments for Discretionary 
Alternate Use Policies to allow, without the requirement of a change in a General Plan land 
use designation on a site, commercial uses or a combination of commercial and industrial 
uses on sites designated exclusively for industrial uses if specific criteria are met and to 
delete text in the General Plan for Discretionary Alternate Use Policies that currently allows 
non-employment uses on land designated for Light Industrial or Heavy Industrial uses. 

OUTCOME 

Adoption of the Proposed Framework for Preservation of Employment Lands 

Adoption of the proposed Framework for Preservation of Employment Lands (see Attachment 1, 
Preservation Framework) would replace and supersede the Framework, as a Guideline, to 
Evaluate the Proposed Conversions of Employment Lands to Other Uses (see Attachment 2, 
2005 Framework). The new Preservation Framework would contain criteria based on the motion 
approved by City Council as set forth in a memorandum from Mayor Reed dated May 15,2007 
(see Attachment 3) and summarized below: 
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1. No net loss oftotal employment capacity as the result of any amendment to the San lose
2020 General Plan.

2. No net loss from non-employment land use conversions of Light Industrial or Heavy
Industrial acreage or building area square footage on land that has the General Plan land use
designation of Light Industrial or Heavy Industrial.

3. Applications for conversions to support public infrastructure may be accepted only after the
infrastructure has been designated by the City Council as public infrastructure intended to
be supported by increases in non-employment uses.

4. Extraordinary Economic Benefit conversions must meet the above criteria and shall be
limited to those instances where there will be an increase or retention ofjobs, and a
significant increase in revenue to the City, or a significant capital contribution for
investments in economic development like the Catalyst fund or the Economic Development
Reserve.

5. Changes in areas with mixed use overlays shall not decrease the amount ofland available for
religious assembly uses.

Initiate General Plan text amendments for Discretionary Alternate Use Policies

The initiation of General Plan text amendments for Discretionary Altemate Use Policies would
provide clarity for employment lands in two ways. First, staff is proposing a new Discretionary
Altemate Use Policy that would allow commercial uses or a combination of commercial and
industrial uses on sites designated exclusively for industrial uses if specific criteria are met. This
policy flexibility would address circumstances on small or unusually configured remnant sites.
Second, staff is proposing the deletion oftext in the General Plan for Discretionary Altemate Use
Policies that currently allows non-employment uses on land designated for Light Industrial or
Heavy Industrial uses. The initiation of these text amendments would begin the outreach process
as well as analytical work needed prior to Council consideration.

BACKGROUND

The City of San lose has strategies, goals, and policies in the San Jose 2020 General Plan, in the
City's Economic Development Strategy, and in other significant policy documents and City
programs to suppOli and encourage economic development and job creation in San lose. A key
component of these endeavors is the preservation of the City's inventory of employment lands.

Employment lands are defined as non-residentially designated lands supporting private sector
employment. (Sites designated Public/Quasi-Public in the San lose 2020 General Plan Land
Use/Transportation Diagram are not considered employment lands for the purposes of the
Preservation Framework.) The loss of employment lands is a major issue for the City of San
lose. Employment lands (industrial and commercially designated parcels) make up 15% of the
City's total land supply, yet they generate approximately 60% of the City's total revenues. The
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continued structural imbalance between General Flmd revenues and expenditures requires the
City to maximize revenue from employment lands.

Loss of Employment Lands through General Plan amendments from 1983 through 2006

Individual General Plan amendments have cumulatively greatly reduced the City's inventory of
employment lands. Begirming in the 1980s, the City attempted to maintain its inventory of
industrial lands through land swaps that allowed the conversion of employment land to non­
employment uses in one area of the City in conjunction with the conversion of non-employment
land to employment land in another area of the City. In the 1990s and through the present,
however, the conversion of industrial land to non-employment uses accelerated, resulting in
continued net loss of the City's industrial land inventory.

Since 1990, San Jose has converted approximately 1,400 acres, equal to 9% of all employment
lands, to other uses. The conversion rate nearly doubled from 1990 to 2000, at 68.6 acres/year to
2001-2006, at 119.7 acres/year. The consequences include:

1. Loss ofjobs and job capacities;
2. Loss of tax base and revenue for City services;
3. Restrictions for adjacent industrial companies limited by incompatible residential

development; and
4. Loss of potential large-scale commercial retail opportunities.

Employment lands not only generate jobs for residents, but also tax revenues to pay for services
for residents. Communities with a greater share of employment lands are more likely to have
budget resources to meet the service expectations of their citizens.

2005 Framework

On April 6, 2004, the City Council approved the Framework, as a Guideline, to Evaluate the
Proposed Conversions o/Employment Lands to Other Uses (2005 Framework) to address the
cumulative loss of employment lands, and in particular, land designated for industrial uses
(industrial lands), through incremental conversions resulting from General Plan amendments.
The intent of the 2005 Framework was to identify employment subareas within the City where
conversion should be discouraged, and identify other subareas where conversion of industrial
land to other uses could be considered on a case-by-case basis depending on consistency with
key criteria listed in the 2005 Framework. The 2005 Framework was modified on November 15,
2005 (see Attachment 2). Despite these modifications, the 2005 Framework has not been
successful in stemming the tide of industrial land conversions. Since 2004, the City has lost
approximately 120 acres of industrial land per year through conversion to other uses.

Retail Strategy

In 2004, the City completed the San Jose Neighborhood Retail Model Summary Report (Retail
Study) that identified significant retail sales leakage out of San Jose. In particular, this was due to
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the lack of retail uses in many areas of the City, especially areas within the Berryessa community
and North San Jose. In response to the conclusions of the Retail Study, the City is proactively
identifying sites that have the potential to provide retail opportunities. Some of these sites will
require General Plan land use amendments or re-zonings prior to consideration of development
proposals for retail uses. Initiation of these actions is being considered under a separate Council
agenda item entitled "San Jose Retail Strategy," cross-referenced from the Community and
Economic Development Committee Meeting of September 24, 2007. For these reasons, City
staff recommends that the City now include criteria for the preservation of lands designated for
industrial or cormnercial uses, and criteria for converting industrial to commercial land in the
Preservation Framework.

Council Direction to Change the 2005 Framework

On March 29, 2007, as part of a presentation to the City Council during a study session on
Economic Development and Employment Lands, City staff provided extensive data on the
relationship between land use and revenue to the City, demonstrating serious potential fiscal
impacts related to the conversion of employment lands to non-employment uses. In this
presentation to Council, staff defined employment lands as industrial and commercial lands
supporting private sector employment.

Staff suggested that the Council consider an update to the 2005 Framework and identified three
possible directions that update might reinforce: 1) prohibiting any further conversions of
industrial lands; 2) strengthening the 2005 Framework to limit conversions to projects of
"Extraordinary Economic Benefit"; or 3) continuing to use current policies without modification.
Staff recommended that the Framework be strengthened per the second option.

In response to the information presented at the March 29, 2007 study session, the City Council
gave direction to staff to conduct public outreach on proposed changes to the 2005 Framework
and to return to the City Council with an update to the Framework in advance of the City
Council's consideration of the Evergreen*East Hills Vision Strategy (EEHVS) General Plan
amendments.

Framework Update

Acting on Council direction, on May 15,2007, City staff recommended to the City Council that
the 2005 Framework be updated and strengthened to limit industrial conversions to projects of
"Extraordinary Economic Benefit". In response, Council provided direction to staff to prepare an
updated Framework that emphasizes the Preservation of Employment Lands (Preservation
Framework), and that incorporates policies to discourage the conversion of employment lands­
industrial and commercial lands- to non-employment uses, while maintaining the flexibility to
consider special or unique proposals with clear benefit to the City towards the achievement of
overall City goals for economic development including retail opportunities and other strategies
for increasing revenue to the City's General Fund.
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ANALYSIS

Applicability

The Preservation Framework will replace the 2005 Framework and apply to any General Plan
amendment, including currently all pending General Plan amendments ("pipeline projects"), that
includes:

1. The conversion of any category of employment lands, including industrial or commercial
lands, to non-employment uses; or

2. The conversion of employment lands to a mix of uses that includes both employment and
non-employment uses.

Examples of conversions include, but are not limited to:

• Land designated exclusively for employment uses changed to land designated for a mix of
uses that includes non-employment uses; and

,. Land designated exclusively for Light or Heavy Industrial uses changed to land designated
for other industrial or non-industrial uses.

The Preservation Framework does not apply to conversions of Light to Heavy Industrial acreage
or vice versa, and does not apply to conversions of commercial to industrial land.

Strategies for Preservation

In contrast to the 2005 Framework, the Preservation Framework focuses on strategies for
preserving employment lands instead of identifying criteria or subareas where conversion can be
facilitated. The maintenance of an adequate supply of a variety of employment lands is essential
to San Jos6's economic development. Production is increasing again as part of the new industrial
economy focused on clean technology, and the City needs to maintain an adequate inventory of
Light and Heavy Industtiallands to accommodate these demands. The specific measures for the
preservation of employment lands are discussed in the Preservation Framework (Attaclunent 1).

EVALUATION AND FOLLOW-UP

Ifthe City Council chooses to accept City staffs recommendations, then Council would adopt
the proposed Framework for Preservation ofEm,ployment Lands and the new Framework would
be effective immediately. One year after Council adoption, City staff can provide Council with a
status report on the effectiveness of the Frameworkfor Preservation ofEmploym,ent Lands, with
reconunendations for improvements as needed.

The proposed modifications to the General Plan Discretionary Alternate Use Policies would be
brought forward for Council cOilsideration in Fall 2007 or Spring 2008 depending on the extent





























































































































MORRISON I FOERSTER

August 30, 2007

By Telefacsimile and Mail

Jenny Nusbaum, Senior Planner
City of San Jose
200 E. Santa Clara Street
San Jose, CA 95113

755 PAGE:MIlLROAD
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CAIlFORNIA 94304-1018

TELEPHONE: 650.813.5600
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MORRISON &. FOERSTER LLP

NEW YORK, SAN FRANCISCO,
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SAN DIEGO, WASHINGTON, D,C.

NORTHERN VIRGINIA,

ORANGE COUNTY. DENVER
SACRAMENTO,WALNUTCREEK

TOKYO, LONDON, BEIJING,
SHANGHAI, HONG KONG,
SINGAPORE, BRUSSELS

Writer's Direct Contact

650.813.5857
TRuby@mofo.com

Re: Draft Framework for the Preservation ofEmployment Lands

Dear Jenny:

On behalfof our client, KT Properties, I would like to thank you for the opportunity to
submit comments regarding the Draft Framework for the Preservation ofEmployment Lands
dated August 23,2007 (the "Draft Framework"). While the purposes of the proposed Draft
Framework are laudable, there are several serious issues that need to be addressed.

California's planning and zoning laws generally require a city's zoning ordinances to be
consistent with its general plan. This is based on the concept that the general plan is a
higher-level document, the "Constitution" ofland use, and as such reflects major policy
decisions that the city has already made. The Draft Framework ignores this principle in
circumstances where the General Plan allows non-employment uses, but the zoning
ordinance does not, by prohibiting rezoning that would conform to the General Plan. In
addition, it appears to prohibit the approval ofother, even lower-levelland use entitlements if
they would result in the conversion ofemployment uses to non-employment uses, even ifthe
approval would be consistent with the General Plan and/or zoning. This stands the
traditional land use hierarchy practiced throughout California on its head.

Additionally, the Draft Framework does not provide sufficient flexibility for transit-oriented
developments along transit corridors and BART nodes. This lack of flexibility is
inconsistent with several General Plan policies intended to facilitate transit-oriented
development and, at least arguably, industrial development of these areas also would be
inconsistent with these General Plan policies. Not only does the Draft Framework lack
sufficient flexibility for transit-oriented development in these areas, but it discourages and
makes such development less feasible by requiring in Section C(2)(b) a minimum FAR for

wc-133067
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industrial uses that is higher than the minimum FAR the Draft Framework would require for
such uses in areas further from transit nodes. The Draft Framework's failure to facilitate
transit-oriented development, including residential development, near transit corridors and
BART nodes is also contrary to land use planning policies to combat climate change that are
beginning to emerge. See, e.g., California Energy Commission, The Role ofLand Use in
Meeting California's Energy and Climate Change Goals, Draft Staff Paper (June 26, 2007).

The Draft Framework also does not sufficiently account for areas that are already in
transition from industrial uses to residential and other non-industrial uses. For instance, in
the Midtown area the KB Homes and Sobrato projects represent a significant transition from
industrial uses. As such, existing incompatibilities and nuisances related to conflicts between
industrial and residential uses will arise and continue in this and other areas. The
consequence of this proposed framework is that the City may be ignoring some ofthe most
appropriate locations for the development of new housing.

The "no net loss" policies regarding industrial acreage and employment capacity also are
extremely problematic. These policies appear to require the developer of residential or
mixed use projects within industrial areas to seek general plan amendments and rezoning to
redesignate additional acreage for industrial uses. It may not be feasible to find available
land that can be redesignated and rezoned for industrial uses without causing conflicts with
neighboring uses or environmental problems.

The inflexible nature ofthe Draft Framework, in all ofthe respects described above, will
make it increasingly difficult for the City to meet its ABAG housing requirements, as
mandated by California law.

The requirement ofan "Extraordinary Economic Benefit" in order for employment uses to be
converted to other uses appears to violate the nexus requirement for impositions on a
development program that has been established in the U.S. Supreme Court's Nollan and
Dolan decisions, as requiring some other benefit beyond affordable housing, parks, and other
infrastructure improvements typically required ofother housing development projects likely
would not be necessary as a result ofthe impacts ofthe project at hand.

Finally, the framework establishes a bias against residential construction. The framework
erroneously concludes that only employment lands generate revenue for the City. The
number one concern ofSilicon Valley CEOs is the cost ofhousing. Because we live in a
knowledge based economy, the ability to attract and retain human capital is ofparamount
importance. Companies created in the "garage" here will not expand here unless there is a
corresponding increase in the supply of market driven affordable housing.

wc-133067
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We respectfully request that the Draft Framework be amended to address all ofthe problems
we have identified. Please feel free to contact me at your convenience, as I would be glad to
discuss any of these issues in detail with you in order to help the City achieve its policy goals
ofpreserving its industrial and employment uses in a manner that is equitable and consistent
with the law.

Very truly yours,

cc: Mark Tersini
Shawn Milligan

wc-133067



From: Tai, Allen
Sent: Thursday, September 20, 2007 1:11 PM
To: Nusbaum, Jenny
Subject: FW: Here are Walter Cohen's comments on the framework

Jermy, FYI.

From: McMorrow, Licinia
Sent: Thursday, September 20,2007 10:58 AM
To: Tai, Allen
Subject: Here are Walter Cohen's comments on the framework

Hey Alien-
I said I'd send these a long time ago and kept forgetting. I don't necessarily
agree with everything, but here they are:

II> This policy doesn't protect the small industry we are saying we want to
protect. We're still letting industrial suppliers exit the market, and only
the market can control that.

II> The Mayor isn't interested in staff rubberstamping his ideas. He wants
staff's professional opinion on where Council could be wrong.

II> The document seems punitive. There should be a preamble to all of
this saying that we want to encourage industrial development, not
discourage conversion.

Ok, that's all.

Licinia McMorrow
Planner II
Planning Division, City of San,]ose
200 East Santa Clara Street, 3rd. Floor Tower
SanJose, CA 95113-1905
Phone (408) 5.35-7814
licinia.mcmorrow@sanjoseca.gov



Subject: RE: Today's SVLG Housing Committee

Some of their comments:

e Heavy Industrial uses are disappearing from the economy (made by the representative of
Cargill)

l!I Clarify what we expect in terms of jobs from HI and LI lands and why conversion between
them isn't a concern if LI has many more jobs than HI.

e The Framework should differentiate between vacant and occupied employment lands
e Need to provide for infill near transit
e Impact on other Cities (which may adopt similar policies further contributing to the 'housing

problem')
e Should focus more on revenue impact than jobs/housing balance
e What exactly is the $ amount equal to extraordinary benefit?
l!I If housing can pay for itself, why do we need to be concerned (how will we respond to the

HBA data that says housing pays its own way)



Estimated Revenues to City for Various Uses of 1 Acre

Attachment 6 Revenue Table.xls

Office Tower- Non Headquarter (1 acrE $ 30,000,000 0.011682 $ 350,460 $ 37,499 $ 5,000 $ 21,000 $ 63,499
Campus Industrial Park (1 acre) $ 5,100,000 0.011682 $ 59,578 $ 6,375 $ 18,000 $ 8,000 $ 32,375
Single Story Industrial Tilt Up (1 acre) $ 1,400,000 0.011682 $ 16,355 $ 1,750 $ 15,000 $ 4,000 $ 20,750
Industrial Use (Auto Dealer) $ 1,300,000 0.011682 $ 15,187 $ 1,625 $ 90,250 $ 1,250 $ 93,125
Neighborhood Retail $ 1,200,000 0.011682 $ 14,018 $ 1,500 $ 5,553 $ 821 $ 7,873
Big Box Retail $ 721,000 0.011682 $ 8,423 $ 901 $ 65,000 $ 3,000 $ 68,901

7 houses
20 units
30 units
55 units
150 units




