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SUBJECT: 	POLICY FRAMEWORK FOR THE PROPOSED DRAFT SOFT STORY SEISMIC RETROFIT ORDINANCE AND IMPLEMENTATION PROGRAM


RECOMMENDATION

Review the proposed draft Soft Story Seismic Retrofit Ordinance and Implementation Program and provide feedback to staff and/or City Council on the proposal.


SUMMARY AND OUTCOME 

This memorandum provides a policy framework for the proposed draft Soft Story Seismic Retrofit Ordinance and Implementation Program. Staff requests feedback from the Housing and Community Development commission (Commission) on the content of the proposed draft ordinance and implementation program. Staff will reflect the Commission’s comments as work on the proposed draft ordinance and implementation program progresses. Staff is currently scheduled to present the draft ordinance and implementation program to the Community and Economic Development Committee on March 25, 2023. 


BACKGROUND 

The City of San José has adopted building standards to ensure that newly constructed buildings can withstand most seismic events. However, older buildings in San José were built to previous building code standards that were less stringent with respect to seismic safety. One type of seismically vulnerable building is multifamily “soft story” buildings. A soft story building is a multi-story building in which one or more floors have windows, wide doors, large unobstructed commercial spaces, or other openings in places where a shear wall would normally be required for stability as a matter of earthquake engineering design.[footnoteRef:2] Soft story buildings pose a concern because one floor of the building (usually the ground floor parking or commercial space) has significantly less lateral rigidity than stories on top of them. These buildings have a greater risk than average of collapsing during an earthquake, which would render homes uninhabitable and could physically endanger residents.   [2:  Soft story building - Wikipedia] 


A 2003 report from the Association of Bay Area Governments (ABAG) estimated that soft story buildings would account for two-thirds of the uninhabitable buildings that could result from a major earthquake along the Hayward fault.[footnoteRef:3] An earthquake of this magnitude could cause significant impacts in San José in terms of loss of life, response, and recovery costs. The risks that soft story buildings pose may be disastrous as they can:  [3:  The HayWired Scenario: https://pubs.usgs.gov/sir/2017/5013/sir2Q175Q13ah v 1.1.pdf ] 

· Threaten the lives of residents;
· Start fires that spread to nearby buildings;
· Cause financial loss to building owners and tenants; and
· Displace people or force tenant relocation.

Benefits of a soft story program include:
· Preserves health and safety during an earthquake;
· Reduces the number of displaced individuals that require Mass Care and Shelter - Cost of Mass Care and Shelter is estimated at $222 per person per day ($666,000 for 100 people per month) compared to Cost of Soft Story Mitigation - $40,000 to $130,000 per property; and
· Preserves the number of habitable spaces available. 

Table 1 provides the history of City Council direction to staff to develop a Soft Story Seismic Retrofit Program, as well as an overview of staff progress to date.

Table 1 – City Council Direction to Develop a Soft Story Seismic Retrofit Program and Overview of Staff Progress

	Date
	Action

	2014 
	City Council directed staff to explore ways to incentivize soft story building retrofits.

	2017
	City Council ranked development of a soft story retrofit program as City’s overall 8th policy priority.

	2018
	City submitted $6 million Hazard Mitigation Grant Program application to California Governor's Office of Emergency Services.

	2019
	Grant application forwarded to Federal Emergency Management Agency (FEMA).

	2021
	Phase 1 Grant Awarded after completing requested modifications and re-submitting grant application.

	2022
	City entered into agreement with Consultant to do an Inventory Analysis and assist with development of mandatory ordinance and program implementation.

	2023
	City begins pre-ordinance outreach with building/property owners and residents; researches similar program in San Francisco, Oakland, and Los Angeles; and explores funding mechanisms. City applies for additional $25 million FEMA grant.


 

ANALYSIS

For the purposes of this program, soft story residential buildings are defined as existing wood frame and are: 
· Multi-unit residential buildings; 
· Two or more stories that contain three or more dwelling units; and 
· The ground floor contains parking, large windows or garage doors, or other similar open floor or basement space, that causes soft, weak, or open-front wall lines. 
A mandatory ordinance requires the retrofitting of residential buildings that are under this definition. To that end, the purpose of the program is to require building/property owners to retrofit their buildings to avoid collapse and reduce damages sustained in a major earthquake and very importantly avoid or limit harm to people living in the units. The guiding principles in developing the program include: 
· Health and safety of residents;
· Equity and inclusion of vulnerable and disadvantaged residents; and
· Cost avoidance for mass care and shelter in the event of an earthquake.

Existing Building Inventory

San José’s permanent housing stock comprises approximately 206,000 buildings containing about 351,000 units. Of those, about 17,000 buildings and 156,000 units are in multi-unit (three or more) apartment and condominium buildings. Buildings constructed before approximately 1990 with a soft story pose a widely recognized seismic risk to tenants, owners, and the City. San José has between 2,600 and 3,600 such buildings, containing between 18,000 and 25,000 units – five to seven percent of its total housing stock. In some neighborhoods, the pre-1990 soft story buildings comprise up to 20 percent or more of the local housing stock, comparable with other Bay Area cities that have already adopted mandatory soft story retrofit programs. 

Policy Framework/Considerations

1.	What Buildings to Include in the Program

Table 2 shows the breakdown of the soft story buildings by age, size, and ownership type. Each of the four rows represents the scope of a possible mitigation program. For example, the top row shows the smallest program, which would consider only the oldest (pre-1978) and largest (5 or more units) buildings and would ignore newer and smaller buildings even if they are also collapse-prone. The bottom row includes all the buildings that the City considers having likely soft story deficiencies; this row corresponds to the range of 2,600 to 3,600 buildings mentioned above.

 Table 2 – Soft Story Buildings by Age, Size, and Ownership Type  
	Buildings 
	Apartments
	Condominiums
	 Total

	Pre-1978 5+ units 
	949 – 1,273 buildings
9424 – 12,063 units
	103 – 222 buildings
700 – 1,502 units
	1052 – 1495 buildings
10,124 – 13,565 units

	Pre-1990 5+ units 
	1,118 – 1,441 buildings
10,716 – 13,355 units
	523 – 831 buildings
3,382 – 5,729 units
	1,641 – 2,272 buildings
14,098 – 19,084 units

	Pre-1978 3+ units 
	1487 – 2,008 buildings
11,467 – 14,773 units
	160 – 355 buildings
929 – 1,990 units
	1,647 – 2,363 buildings
12,396 – 16,763 units

	Pre-1990 3+ units 
	1,665 – 2,185 buildings
12,792 – 16,098 units
	901 – 1,392 buildings
5,391 – 8,508 units
	2,566 – 3,577 buildings
18,183 – 24, 606 units



2.	Retrofit Costs

Retrofit project costs are estimated to be $65,000 to $195,000 per property.  These costs assume a 30% increase in labor costs to comply with the City’s prevailing wage statutes and are inclusive of Design Costs, Permits and Construction. Costs will vary by property size and mitigation level necessary. Property owners that do not receive City grant funding for the mitigation are not required to comply with prevailing wage rates and may be able to negotiate lower rates with the contractors. 

Other costs to property owners may be for the initial Screening Form to be filled out by a licensed Structural Engineer.  Property owners may opt to self-certify their properties are under the ordinance.  In such cases, they will not be required to get a licensed engineer’s certification and can start the design and permitting process.  Property owners who believe that their properties are not soft story or have already completed seismic retrofit of their property will be required to get an engineer’s certification.  Approximate costs for the initial screening and submission by a licensed engineer are shown below:

Screening: Assuming a per-hour cost rate of $250, which may be negotiable with the engineering firm: 
· One to two hours for a single building, including travel and online (or email) submittal ($250 -$500)
· Two to three hours total for a multi-building site, up to 5 buildings ($500 - $750)
· Three to four hours total for a multi-building site, 6-10 buildings ($750 - $1,000)

To fund the retrofit work, it is expected that property owners may need to seek private financing such as lines of credit secured by their properties. In addition, the following may be sources of funding: 

· Rebates: A limited number of City rebates through HMPG grant funding can pay for project costs to owners of eligible properties. Staff will continue to seek additional grant funds to assist property owners to defray the costs of the seismic retrofit mitigations.  City has applied to FEMA for a $25 million HMGP grant and anticipates notification in fall 2024.  
· Capital Pass-throughs: Properties covered by the City’s Apartment Rent Ordinance are limited to a 5% annual rent increase. Owners of those properties can apply with the Rent Stabilization Program to recoup some or all the retrofit costs over a 20-year period through a monthly pass-through to tenants that would be in addition to the 5% rent increase, capped at no more than 3% of a tenant’s baseline rent that does not increase with the annual rent increase. The pass-through amount may be reduced if owners receive a publicly funded grant to subsidize the cost of the seismic retrofit.

Property taxes: It is anticipated that any mitigation work will trigger an increase in the property value. Thus, retrofits normally would have the potential to increase annual property taxes. However, the Santa Clara County Assessor’s Office provides a tax exemption (BOE 64) for property owners to claim an exemption for seismic safety construction for exclusion from reassessment. Information for claiming this exemption may be found at CAA e-Forms Service Center - Santa Clara: BOE-64 (capropeforms.org).

3.	Impact of Retrofit Costs on Rents

Most of the apartments proposed to be covered by the Soft Story Retrofit Ordinance also are covered by the City’s Apartment Rent Ordinance.[footnoteRef:4] This rent stabilization ordinance limits annual rent increases to 5% and restricts any additional amounts that owners may petition the Rent Stabilization Program to pass through to tenants. It is possible that some renters could not afford additional rent increases and would need to move to other apartments. Staff’s proposed design of the proposed Rebate Program could reduce impacts of additional capital pass-throughs for properties qualifying for the Rebate. [4:  The City’s rent stabilization ordinance (or Apartment Rent Ordinance) provides protections to tenants in buildings with three or more units completed prior to September 7, 1979. A fact sheet on the Apartment Rent Ordinance can be found here: https://www.sanjoseca.gov/home/showpublisheddocument/50281/637358528771630000. ] 


4.	Tenant Coordination Plans and Tenant Notifications
Staff anticipates that the proposed ordinance would require apartment property owners to create Tenant Coordination Plans. These Plans would facilitate communication with residents on their expected impacts from retrofit work. Details would include ways that the property would be affected during retrofits, and how much notice residents would be given before work starts. 
Included in the Plans would be owners’ schedule of required notifications to residents at multiple times during the retrofit process. Staff proposes the following notification schedule:
· Soft Story Status: So that residents know whether their building has a soft story and falls under the City’s Ordinance, owners would need to notify residents 45 day of screening completion if the property is confirmed to be a qualifying soft story building.
· Retrofit Process: So that residents can plan for any future inconvenience; owners would notify residents at least 30 days prior to the start of construction. Notices would include the anticipated length of construction, active construction work hours, and areas to which residents temporarily will have limited or no access.
· Retrofit Completion: So that residents can understand when the building work is complete and is safer to inhabit, owners would notify residents within 30 days of notification from the City that the completed work has been approved and that the property is in compliance with the Soft Story Ordinance.
The Program’s administrative guidelines will establish required contents for Tenant Coordination Plans including notification details regarding required retrofits. Requirements also will include notifications to be given in multiple languages other than English.

5.	Potential of Temporary Tenant Relocation

Retrofit work will be limited to buildings’ ground floor areas containing parking, large windows or garage doors, or other similar open floor or basement space that causes soft, weak, or open-front wall lines. It is possible that some tenants may be asked to move temporarily to another vacant unit in their property for a short time. Few residents, if any, are expected to need to relocate to stay temporarily in another property so that retrofit work can be completed. Tenants who remain in their homes during the daytime may experience noise and dust during active construction. Access to parking garage or storage areas may be limited temporarily during construction. If any apartments become temporarily uninhabitable due to retrofit work, property owners are required to compensate tenants needing to stay elsewhere per the City’s Municipal Code Section 17.20.2100.

6.	No Expected Permanent Tenant Relocation due to Physical Impacts of Retrofit

Based on information from the City’s consultant and other cities’ experiences, no direct, permanent tenant relocation is anticipated due the seismic retrofit work itself. Mitigation work will be limited to buildings’ ground floor areas containing parking, large windows or garage doors, or other similar open floor or basement space that causes soft, weak, or open-front wall lines. 

7.	Temporary or Permanent Decrease of Housing Services to Tenants

It is possible that seismic retrofits may cause temporary inconvenience or lack of access to tenants while work is being performed as described in the section above. Though reportedly far less likely, some tenants may experience a permanent loss of a housing service such as parking or storage once the retrofit is complete. If this occurs, properties covered by the City’s Apartment Rent Ordinance could be subject to tenant petitions for rent decreases based on permanent reductions in housing services. 

For temporary reductions in services related to seismic retrofit projects, staff proposes the following be included in the ordinance:

· No reduction in rent should be awarded in a tenant petition based on housing services filed pursuant to Section 17.23 of the San José Municipal Code in which all the following apply:
· the reduction in services relates to the seismic retrofit project
· the reduction in services occurs while work is being performed to complete the project
· the length of time of the reduction in services is reasonable
· the reduction in services is temporary (occurring during project work) 
· the property owner has complied with all noticing requirements in the Soft Story Ordinance or the administrative guidelines and is in compliance with the City’s Apartment Rent Ordinance.

This purpose of this proposal is to acknowledge that tenants do receive an added benefit of a safer structure. The proposal would also minimize related administrative issues a property owner may encounter in complying with the requirements of the Soft Story Ordinance. It would prevent what could be hundreds of petitions being filed for expected, reasonable, limited, and temporary conditions related to the retrofit work.

8. Soil Liquefaction

At the November 9, 2023, meeting of the Housing and Community Development Commission, Commissioners considered a report[footnoteRef:5] from its Ad Hoc Committee on Seismic Retrofit on its findings and recommendations. The report titled “HCDC Ad Hoc Seismic Retrofit Committee Preserve Affordable Housing Short Term and Long-Term Overview & Policy Framework Recommendation, November 1, 2023” can be found at 638345374658330000 (sanjoseca.gov). [5:  Commission meeting packet and written public comment, Nov. 9, 2023, at https://www.sanjoseca.gov/your-government/departments-offices/housing/housing-community-development-commission/agendas-synopses. ] 

Commissioners discussed the effect of soil liquefaction on soft story buildings during an earthquake. Soil liquefaction occurs when a cohesionless saturated or partially saturated soil substantially loses strength and stiffness in response to an applied stress such as shaking during an earthquake or other sudden change in stress condition, in which material that is ordinarily a solid behaves like a liquid.[footnoteRef:6] While soil liquefaction is a significant contributor to soft story failures, other factors such as inadequate building design, poor construction quality, and lack of maintenance can also lead to such failures. Soils in the Bay Area tend to have a higher potential for liquefaction. Attachment A-1 shows the soil liquefaction in the San Francisco and the Santa Clara areas. Attachment A-2 shows that a major portion of San José’s soil tends to have a higher potential for liquefaction. Seismic retrofits or strengthening the building structure through retrofits in the parking spaces or open areas, will reduce the collapse of a building during an earthquake; however, given the large portion of the City subject to liquefaction, using liquefaction potential is not recommended to prioritize implementation of the Program.   [6:  Soil liquefaction - Wikipedia] 


9.	Program Implementation Considerations 

Compliance Groups

To facilitate a phased approach to mitigation, staff is considering that each subject building will be assigned to a compliance group as follows:
 
· Group 1.  Subject Buildings permitted for construction prior to January 1, 1978, containing 20 or more Dwelling Units 

· Group 2. Subject Buildings permitted for construction prior to January 1, 1978, containing Five to 19  Dwelling Units 

· Group 3. Subject Buildings that were permitted for construction between January 1, 1978, and January 1, 1990, containing 20 or more Dwelling Units 

· Group 4. All remaining Subject Buildings 
 
Subject buildings receiving Rebate grant funds from the City must adhere to program requirements, which may include separate (shorter) deadlines and will include prevailing wage requirements. 
 
Compliance Schedule           

Staff is considering the effective date for the proposed ordinance, as well as a schedule for compliance. Table X provides an example of a 
potential compliance schedule with four compliance groups. 

Table 2 Proposed Compliance Schedule
	 Compliance Group 
	Screening 
	Design and Permit Application 
	Construction 

	Group 1 
	1 year 
	3 years 
	5 years 

	Group 2 
	1 year 
	4 years 
	6 years 

	Group 3 
	1 year 
	5 years 
	7 years 

	Group 4 
	1 year 
	6 years 
	8 years 



10.	Rebate Program Considerations

The proposed Rebate Program is designed to partially offset costs for some building’s retrofits. Approximately $4.5 million of the City’s current HMPG grant award will be made available in the form of rebates. 

Objectives – The City’s proposed objectives for the Rebate Program are to:
· Promote early compliance in completing soft story retrofits;
· Assist owners to afford the cost of retrofits;
· Help minimize displacement risk for lower-income renters; and 
· Impact the greatest number of residents with available funds.

Priorities – Following are the proposed priorities to determine rebate awards: 
· Property location: Buildings would receive highest priority for a rebate if located in:
· Areas of high displacement risk per U.C. Berkeley’s Urban Displacement Project[footnoteRef:7] maps; or, [7:  Urban Displacement Project map of the Bay Area: https://www.urbandisplacement.org/maps/sf-bay-area-gentrification-and-displacement/ ] 

· Census tracts with high numbers of lower-income renters, who would be most likely to experience financial stress if rents increased due to the pass-through of retrofit capital costs
· Property size: Smaller properties with 20 or fewer units, to help support the properties least likely to financially afford retrofit costs.

Process – The proposed process for the rebates is anticipated as follows:
· Application window: Applicants would apply for a rebate during a defined period (60 or 90 days) early in the Program rollout. 
· Reimbursement: To comply with the federal grant requirements, eligible properties would need to have City signoffs that seismic retrofits had been satisfactorily completed before rebates could be awarded. Therefore, rebates would be funded on a reimbursement basis after final Building Division signoff on improvements. 
· Apartment Rent Ordinance: For properties under the City’s Apartment Rent Ordinance, owners seeking approval for capital pass-through rent increases would file for petitions and rebates at the same time. Allowable pass-throughs also would be lowered by at least 50% for owners receiving rebates. 

Prevailing Wage Rates – If rebates are awarded, the use of public funds requires prevailing wage rates be paid to contractors. Therefore, the program would have these features:
· As rebates are awarded on a reimbursement basis, owners would need to gauge their likelihood of receiving a rebate having retrofit work done for two reasons: 1) To determine how they will finance retrofit work; and 2) To determine if they need to pay prevailing wage rates to contractors. The City’s rebate application form and process will enable applicants to determine how well their application meets the City’s priorities to gauge their likelihood of receiving a rebate.
· City staff would help educate owners and contractors on prevailing wage rates and their administration.

Outreach and Engagement

Staff conducted outreach from May 2023 through January 2024 with assistance from a consultant, Community Planning Collaborative. Since May 2023, staff has engaged with multiple stakeholders in over a dozen meetings including: 
· Residents
· Tenant groups
· Building owners
· Housing Providers Roundtable
· California Apartment Association 
· Bay Area Housing Network 
· Building and Trades Council
Attachment B provides an executive summary report of the engagement activities in which the consultant participated. Additionally, promotores conducted outreach in neighborhoods and attended community meetings. 

Key takeaways from engagement activities include:
· City needs to clarify for housing providers that other building requirements will not be triggered due to retrofit work;
· Housing providers are interested in connections to qualified contractors; 
· Tenants are very concerned about increased rents due to pass-throughs and increased risk of displacement;
· Housing providers want a reasonable timeframe for compliance and requested streamlined City processes;  
· Housing providers are concerned about retrofits’ cost and their ability to be financed; and 

· Creating a Soft Story Retrofit Ordinance adds another layer to the “stack” of requirements currently imposed on building owners, including State requirements for balcony repair and City requirements for building electrification.
[bookmark: _Hlk68868058]






EVALUATION AND FOLLOW-UP 

Next steps include:
· March 25, 2024 – Community and Economic Development Committee Meeting
· April 2024 – City Council consideration/action
· May-August 2024 – Post-ordinance outreach
· Fall 2024 – Initiate program implementation 


PUBLIC OUTREACH 

X​ This memorandum will be posted on the Housing Department website for the February 8, 2024 Commission meeting. 

X​ Staff has completed the pre-ordinance outreach to multiple stakeholders as stated above in the Outreach and Engagement section.
 
[bookmark: _Hlk126232754][bookmark: _Hlk68868073]
COMMISSION RECOMMENDATION/INPUT  

At the November 9, 2023, meeting of the Housing and Community Development Commission, Commissioners considered a report[footnoteRef:8] from its Ad Hoc Committee on Seismic Retrofit on its findings and recommendations. The report titled “HCDC Ad Hoc Seismic Retrofit Committee Preserve Affordable Housing Short Term and Long-Term Overview & Policy Framework Recommendation, November 1, 2023” can be found at 638345374658330000 (sanjoseca.gov). [8:  Commission meeting packet and written public comment, Nov. 9, 2023, at https://www.sanjoseca.gov/your-government/departments-offices/housing/housing-community-development-commission/agendas-synopses. ] 





/s/					/s/				/s/
LISA JOINER 			RAYMOND RIORDAN	ROSALYNN HUGHEY
Deputy Director, 			Director,			Deputy City Manager and
Planning, Building and 		Office of 			Acting Housing Director 
Code Enforcement 			Emergency Management

The principal authors of this memorandum are Abraham Chacko, Project Manager, Lisa Joiner, Deputy Director for Planning, Building and Code Enforcement, and Kristen Clements and Emily Hislop, Division Managers for Housing.  For questions, please contact Abraham Chacko at Abraham.chacko@sanjoseca.gov or Lisa Joiner at lisa.joiner@sanjoseca.gov
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ATTACHMENT A-1

SOIL LIQUEFACTION IN SAN FRANCISCO AND SANTA CLARA  
[image: ]
[image: ]
Source: https://maps.conservation.ca.gov/cgs/DataViewer/index.html

ATTACHMENT A-2

SOIL LIQUEFACTION IN SAN JOSE  
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Source: https://maps.conservation.ca.gov/cgs/DataViewer/index.html

ATTACHMENT B

PRE-ORDINANCE OUTREACH REPORT EXECUTIVE SUMMARY

[image: ]Between June and September 2023, the City of San Jose conducted pre-Ordinance outreach and engagement for the proposed Soft Story Retrofit Program. The purpose was to raise awareness of 

the Soft Story Retrofit Program, gather feedback from key stakeholder groups on potential program options, and address questions. In total, the City conducted over twelve meetings. The two main groups of stakeholders engaged were housing providers and tenant groups. Some of the key takeaways are:
· Meeting participants agreed that health and safety should be priorities.
· Both housing providers and tenants were interested in understanding the financial impacts of a soft story retrofit mandate and stressed the importance of receiving adequate finance assistance. 
· Housing providers want to feel prepared and certain that they will be able to secure the financing needed to begin retrofits and their ability to pass through costs. 
· Tenants are interested in minimizing the potential for rent increases. 
· Housing providers want to have a reasonable timeframe for compliance and want to see efforts from the City to streamline processes, taking in account financing, permitting, and labor procurement challenges.
· Both housing providers and tenants encourage more outreach and engagement to be conducted to ensure that more people understand the risk of soft story buildings, know about the efforts of the program, and are engaged in the process.
· Tenants are worried about displacement impacts and want to see the program structured in a way that protects and offers direct assistance to tenants.
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