CITY OF M City Of San JOSé
SAN JOSE Ethics Commission

CAPTTAL OF SILICON VALLEY

MEETING MINUTES
January 13, 2016

I Call to Order & Orders of the Day

Roll Call

PRESENT:  Chair Michael Smith, Vice Chair Rolanda Pierre Dixon, and Commission
Members Madhavee Vemulapalli, Adrian Gonzales and Chris Peacock

ABSENT: None

STAFF: Investigator/Evaluator Steven Miller, Investigator/Evaluator Caroline Lee, Chief
Deputy City Attorney Patricia Deignan, Deputy City Attorney Arlene Silva, City
Clerk Toni Taber and Deputy City Clerk Cecilia McDaniel

OTHER: Noelia Espinola, Court Reporter with Advantage Reporting Services

Call to (_)rder

The members of the San José Ethics Commission convened at 5:34 p.m. in Room W-120 of City
Hall, 200 E. Santa Clara Street, CA 95113,

Orders of the Day

Action: Upon a motion by Vice Chair Rolanda Pierre Dixon, and seconded by Chair Michael
Smith and carried unanimously, the Commission approved the adoption of the January 13, 2016
agenda. (5-0)

11, Closed Session - None

III. Hearings
A. Continuation of hearing on Amended Bohrer Complaint filed by Hanson Bridgett on
October 9, 2015 against multiple respondents alleging violations of the San Jose
Municipal Code (Independent Investigator/Evaluator)

Documents Filed: 1) Report from Hanson Bridgett LLP dated November 12, 2015
regarding Steven D, Miller v. Paul Fong, et al., Complaint filed October 9, 2015; 2)
Reponse by Respondent Van Le dated November 17, 2015, 2) Responses by
Respondent Donald P. Gagliardi dated November 18-19, 2015; 4) Response by
Respondent Dave Cortese dated November 18, 2015; 5) Response by Respondent
Donald Rocha date November 19, 2015; 6) Supplemental Report from Hanson
Bridgett LLP dated January 5, 2016 regarding Amended Bohrer Complaint filed by
Hanson Bridgett; 7) Response by Respondent Lan Diep dated January 6, 2016; 8)
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Response by Respondent Lois Wilco-Owens dated January 6, 2016; 9) Response by
Respondent Donald P. Gagliardi received January 7, 2016; 10) ond Response by
Respondent Donald P. Gagliardi dated January 7, 2016; 11) Response by Respondent
Bob Levy received January 10, 2016; 12) Response by Respondent Magdalena
Carrasco received January 11, 2016; 13) Response by Respondent Kathy Sutherland
received January 11, 2016; 14) Supplemental Memorandum from City Attorney
Richard Doyle dated January 12, 2016 to the San Jose Ethics Commission regarding
the hearing process of the San Jose Ethics Commission; 15) Response by Respondent
Donald P. Gagliardi to City Attorney Memo; and 16) Response by Respondent
Donald P. Gagliardi re Ethics Commission Minutes.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. Complainant William Bohrer was not present. Respondents Don
Gaghiardi, Lan Diep, Kathy Sutherland, and Bob Levy were present. Chair Michael
Smith opened the floor for public comment. Martha O’Connell, Bob Levy, Johnny
Khamis, Steve Ellenberg, City Clerk Toni Taber and Donald Gagliardi made public
comments. See attached transcript for full discussion and public comment made at
hearing.

Evaluator Steve Miller summarized the complaint and his recommendations to the
Commission. Respondents Kathy Sutherland, Donald Gagliardi, and Lan Diep
provided testimony. See attached transcript for full discussion and testimony
provided at hearing.

Action: Chair Michael Smith moved that the Commission find that there is sufficient
evidence to establish that no violation has occurred. Vice Chair Rolanda Pierre
Dixon seconded the motion, which carried with a 3-2 vote. (Noes: Gonzales and
Vemulapalli}

Each Commissioner certified that he or she personally heard the testimony at the
hearing and reviewed the entire evidence in the record.

Action; Upon a motion by Chair Michael Smith, and seconded by Vice Chair
Rolanda Pierre Dixon and carried unanimously, the Commission moved to direct the
City Attorney to draft a Resolution on the Commission’s findings, and further, that
the Commission authorize the Chair to approve and sign the resolution, (5-0) Chair
Michael Smith declared the hearing on this matter closed.

B. Continuation of hearing on Complaint filed by William Bohrer on July 23, 2015
against Tim Orozco and Neighbors for Tim Orozco for San Jose City Council District
4 2015 Committee alleging violations of San Jose Municipal Code (Independent
Investigator/Evaluator)

Documents Filed: 1) Report from Hanson Bridgett LLP dated August 24, 2015
regarding William Bohrer v. Tim Orozco and Neighbors for Tim Orozco for San Jose
City Council District 4 2015 Committee, Complaint filed July 23, 2015; and 2)
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1V.

VL

Response by Respondent Tim Orozco dated September &, 2015.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. Complainant William Bohrer was not present. Respondent Tim
Orozco and Linda Perry, treasurer of his campaign committee, were present. Chair
Michael Smith opened the floor for public comment. Johnny Khamis, Linda Perry
and Respondent Tim Orozco made public comments. See attached transcript for full
discussion and public comment made at hearing. Evaluator Steve Miller provided his
thoughts on the matter. No testimony was provided.

Action: Chair Michael Smith moved that the Commission find that there is sufficient
evidence to establish that no violation has occurred. Vice Chair Rolanda Pierre
Dixon seconded the motion, which carried with a 3-2 vote. (Noes: Gonzales and
Vemulapalli) '

Each Commissioner certified that he or she personally heard the testimony at the
hearing and reviewed the entire evidence in the record.

Action: Upon a motion by Chair Michael Smith, and seconded by Vice Chair
Rolanda Pierre Dixon and carried unanimously, the Commission moved to direct the
City Attorney to draft a Resolution on the Commission’s findings, and further, that
the Commission authorize the Chair to approve and sign the resolution. (5-0) Chair
Michael Smith declared the hearing on this matter closed.

C. Seeltem VILLA2
Public Record - None

Consent Calendar

A. Approve the Minutes of November 19, 2015 — Regular Meeting
B. Approve the Minutes of December 9, 2015 — Regular Meeting

Action: Deferred to February 10, 2016 meeting.

Reports

A. Chair — None
B. City Attorney — None
1. Legislative update
C. City Clerk
1. Legislative update — None
2. Status of compliance with Commission resolutions — None
3. Status report on filings (Form 700, Campaign Statements, Lobbyists) -
Completing audit of lobbyist reports. Still looking at having lobbyist
electronically file their reports. Checking with the City and County of Santa
Clara to see if they would like to share cost to electronically file through Netfile.
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4. Elections update — List of potential candidates and dates of interest are on the
updated Clerk’s Election webpage. The Clerk’s Office receive a notice of intent
to file a petition regarding business taxes. They will need approximately 18,852
signatures to gualify. The number of registered voters in San Jose has decrease to
377,000 from 410,000..

5. Update on FPPC Forum — None

6. Status of referral of Ethics Commission Complaint filed by Maribel Agyala
regarding vendor with no sales permit — Complaint was outside of Commission’s
jurisdiction. Referred complainant to Finance.

D. Investigator/Evaluator — None

VII. Old Business
A. 1. Discussion and possible action to rescind or amend the penalty imposed on July 8,
2015 in the complaint filed on June 5, 2015 by Tom Cochran against Manh Nguyen
and Manh Nguyen for San Jose Council D4 2015. (Chair)

Documents Filed: 1) Memorandum from City Clerk Toni Taber to the Ethics
Commission dated January 6, 2016 regarding request to add item to agenda; 2) Ethics
Commission Resolution No. 2015-13 Imposing Fine on Manh Nguyen; 3) Letter from
City Attorney Richard Doyle to Manh Nguyen dated November 4, 2015; 4) FPPC
Warning Letter dated September 1, 2015; and 5) Response by Respondent Manh
Nguyen dated January 12, 2016.

Motion: After discussion, Chair Michael Smith moved that the Commission initiate a
hearing to consider rescinding or amending the penalty imposed on Manh Nguyen.
Vice Chair Rolanda Pierre Dixon seconded the motion.

Discussion: Chair Michael Smith explained why he introduced this item to the
Commission. Evaluator Steve Miller provided background on the matter. Deputy
City Attorney Arlene Silva informed the Commission on changes to San Jose
Municipal Code Title 12 which became effective on December 18, 2015. Jonathan
Padilla, Bryan Do and Johnny Khamis made public comments urging the
Commission to rescind the penalty,

Action: On a call for the question, the motion carried. (4-1; Noes: Pierre Dixon)

2. Depending on the outcome of item VIL.A.1., Hearing to rescind or amend the
penalty imposed on July 8, 2016 in the complaint filed on June 5, 2015 by Tom
Cochran against Manh Nguyen and Manh Nguyen for San Jose Council D4 2015.
(Chair)

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. Complainant Tom Cochran was not present. Jonathan Padilla was
present for Respondent Manh Nguyen. See attached transcript for full discussion and
testimony provided at hearing.
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Action: Vice Chair Pierre Dixon moved that the Commission rescind the penalty
imposed on Manh Nguyen related to the complaint filed on June 5, 2015 by Tom
Cochran. Chair Smith seconded the motion, which carried unanimously. (5-0)

Each Commissioner certified that he or she personally heard the testimony at the
hearing and reviewed the entire evidence in the record.

Discussion: The Commission discussed informing the Fair Political Practices
Commission of the decision to rescind Manh Nguyen’s penalty. Jonathan Padilla and
Bryan Do provided public comment. See attached transcript for full discussion and
public comment provided. The Commission decided against notifying the Fair
Political Practices Commission,

Action: Upon a motion by Chair Michael Smith, and seconded by Vice Chair
Rolanda Pierre Dixon and carried unanimously, the Commission moved to direct the
City Attorney to draft a Resolution on the Commission’s findings, and further, that
the Commission authorize the Chair to approve and sign the resolution. (5-0) Chair
Michael Smith declared the hearing on this matter closed.

The hearings concluded at 7:33 p.m. Court Reporter Noelia Espinola left shortly thereafter.

B. Discussion and possible action regarding revisions to Council Resolution 76954,
Regulations and Procedures for the San Jose Ethics Commission. (City Attorney)

Document Filed: Draft revisions to City Council Resolution 76954 and
Memorandum from City Attorney Richard Doyle to the San Jose Ethics Commission
dated January 6, 2016 regarding Proposed Revisions to the Regulations and
Procedures of the San Jose Ethics Commission,

Discussion: Deputy City Attorney Arlene Silva reviewed the draft changes to City
Council Resolution 76954 with the Commission. Commissioner Madhavee
Vemulapalli would like to see the name of the Commission changed. City Clerk Toni
Taber agreed, Further changes to the City Council Resolution 76954 will need to be
made.

Action: No action taken.

C. Discussion and possible action regarding ad hoc subcommittee on community
outreach. (City Clerk)

Action: No report. Deferred to next meeting,
D. Discussion and possible action on report from ad hoc subcommittee on potential for

organizing statewide forum of Ethics Commissions campaign finance laws.
(Commissioner GGonzales) '
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Discussion and possible action on referral to Ethics Commission by
Councilmember Charles “Chappie” Jones fo compare rules of other cities to
determine if additional changes are recommended regarding the length of the
campaign contribution period.

Document Filed: Research on local contribution windows.

Discussion: Commissioner Adrian Gonzales discussed the contribution periods
for other Jocal cities.

Action: Commissioner Adrian Gonzales moved that staff work with the
subcommittee to draft a memo to Rules to indicate the Commission’s
recommendation that the City of San Jose's contribution period be extended to
180 days post-election for the sole purpose of retirement of debt; which includes
payment of administrative costs and legal counsel fees. The Commission does not
recommend extending the pre-election contribution period, which is currently set
at 180 days prior to the election. Vice Chair Rolanda Pierre Dixon seconded the
motion. On a call for the question, the motion carried unanimously. (5-0)

E. Scheduling of Special Ethics Commission meeting if needed. (City Clerk)

Action: No action taken.

YIII. New Business

IX.

A. Discussion and possible action regarding the Mayor’s Biennial Ethics Review. (City
Attorney)

Documents Filed: Memorandum from City Clerk Toni Taber to the Honorable
Mayor and City Council dated December 3, 2015 regarding the Mayor’s 2015
Biennial Ethics Review and Recommendations,

Discussion: Deputy City Attorney Arlene Silva reviewed the Mayor’s 2015 Biennial
Ethics Review and Recommendations Memorandum with the Commission. The
Commission discussed the issue. Deputy City Attorney Arlene Silva will review the
gift ordinance and bring back a chart of differences between the City of San Jose’s
gift ordinance and state rules.

Public Comment — None.

Future Agenda Items and Adjournment

The next meeting is scheduled for Wednesday, February 10, 2016 at 5:30 p.m. in City
Hall, T-1446.

The following agenda items will be discussed at the next Ethics Commission
meeting:
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Gift Ordinance Comparison Chart

City Council Resolution 76954 Revisions
Nomination and election of officers
Approval of minutes

Open Government Training

The mc;eting was adjourned at approximately 8:13 p.m.

o .

MICHAEL SMITH, CHAIR

ATTEST:
ETHICS COMMISSION SECRETARY

o
TONI J. TABER, CMC
CITY CLERK

Attachment: Transcript of Hearing dated January 13, 2016, Reported by Noelia Espinola,
CSR, License Number 8060, Advantage Reporting Services, No. 50890, pages 1 through
79.
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Page 3
PROCEEDINGS

CHAIRMAN SMITH: We move into hearings,
Item A,

Okay. itis — by the way, for those who
haven't been here before, | have a script that | more
or less follow fo make sure that we follow procedure
and that | wor't forget anything. And some of it |
read through, because there's a tot of detal on
history and whatnot,

It Is Wednesday, January 13th, 2018, and this
hearing of the City of San Jose Ethics Commisslon Is
baing held in Room W-120 of 8an Jose City Hall, Al
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14 membaers of the Commission are present,
Reported By: Noslia Esplnola, GSR 15 The Commission will continue a hearing on the
License Number #8060 16 expanded scope of a complalnt originally fled with the
17 City Clerk on July 23rd, 2015, by Willlam Bohrer
18 alleging that Tim Orozco and the Nelghbors for Tim
18 Orozeo for San Jose City Councll District 4 2016
#5080 2¢  Committes violated Sectlon 12.06.810 of the San Jose
21 Municipal Code. Specifically, the allegation of the
22 orlginal complaint was that the respondents failed to
23 file Late Contribution Reports, known as Form 487,
24 with the San Jose City Clerk as requlred. The City
25 Clerk prompily notified and provided a copy o the
Page 2 Page 4
i 1 |ndependent Evaluater, and the Evaluaior notified and
: APPEARANGES 2 provided a copy to the respondents on July 24th, 2015,
4 San Jose Elections . MICHAEL SMiTH, Chalr 3 d
padcadisin ROLANDA PIERRE-DION, The Independent Evaluator's Report and Recomimendations
5 Vite-Chalr 4 were submitted fo the Clty Clerk on August 24th, 2015,
6 EﬂﬁglﬁAifiéc\.?Echi(ULAP ALLE 5 and copies were then provided to the compiainant,
ADRIAN GONZALES 6 respondents and Commission members and posted to the
; 7 cily web slte with the agenda for a hearing held on
Staff; ARLENE F. SILVA, & :
s Bepuiy Clly Attamey September dih, 2018, At this hearing, the Independent
PATRIGIA DEIGNAN, 9 Evaluator reported that, based on a random survey of
ig gg'ﬁ{ ?:%‘gg?ﬁy Altomey 10 compliance by other candidates In municlpal efections
12 City Clerk 11 held during 2014 and 2015, it appeared thal numerous
CECILIA McDANIEL, 12 other candidales may have violated Tille 12's lale
ﬁ Deputy Clty Clerk 13 contributlon reporting requirements, As a result, the
15 Indepsndent HANSON BRIDGETT, LEP 14 Commisslen directed the Independent Evaluator to
16 Investigator E"“!”aigiRgﬁ}qg-{@fN D. MILLER. 15 undertake a broader Investigation of ofher candidates
Attorneys ai Law 16 [nthose efections. In accordance with the
17 425 Market Street
56th Flaor 17 Commisslon's raguiations and procedures, the
° (S‘ii%;ﬁg?gzcgé Ch 94105 18  Independent Evaluator subsequently filed an expanded
1% 19 gomplalnt with the City Clerk on Oclober 9k, 2015,
B0 T e HOELA Eam NG BERVIOES 20 alleging that Paul Fang, Charles Jones, Bab Levy,
21 CBR #8060 21 Xavier Campos, Magdalena Carrasco, Donald Rocha, Lois
1083 Lincoln Aventie X
22 San Jose, CA 85125 22 Wilco-Cwens, Donald Gagliardl, Raul Peralez, Kathy
. (408) 920-0222 23 Sutherland, Maya Esparza, Van Le, Buu Thal, Dan-{slc]
24 24 Corlese, Rose Herrera, Sam Liceardo, Madison Nguyen,
25 oo~ 25 Plerlulgl Oliverio, Lan Diep and Bhupindar Dhillon
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Page 5 Page 7
1 violated Section 12,09.910 of the San Jose Municipal 1 MR. DIEP: I'm Lan Dlep.
2z Code by falling to file Form 497s reporting late 2 MS. SUTHERLAND: Kathy Sutherland.
3 contributions recelved during the statutorily required 3 MR. LEVY: Bab Lewy,
4 "Late Gontribution” period immediately preceding the 4 CHAIRMAN SMITH: In the back? Anyone? No?
5 June 3rd, 2014, Novemher 4th, 2014, andlor April 7th, 5 OCh L
6 2015, elections, The Evaluator notified and provided a 6 MR. OROZCQ: Tim Crozco,
7 ecopy of the complaint fo the respondents on 't CHAIRMAN SMITH: You're actually in the other
8 OQoctober 12ih, 20156. The Independent Evaluator's Report 8 hearing, even lhotigh your name has been mentioned here, {
2 and Recommendations wers submitied to the Cliy Cletkon | 9 Ckay. ['would also like to have city staff
10 November 12th, 2015, and coples were then provided to 10 and representative of Hanson Bridgett, the Commission's
11 the respondents and Commisslon members and posted to { 11 Independent Evaluator, please identify themselves for
12 the cily web site with the agenda for a hearing held on 12  the record, starting down here. h
13  November 18th, 2015, The Gommisslon took no actionat § 13 MR, MILLER: Steven Miller.
14 that time, and the hearing was confinued. In the 14 MS. LEE: Caroline Lee,
15 interim, the Independent Evaluator submitted a 15 MS. DEIGNAN: Patty Delgnan,
16 supplemental report to the City Clerk on January 5th, 1e MS. SILVA: Arlene Silva.
17 2018, and coptes were then provided to the respondents 17 MS. TABER: Tonl Taber,
18  and Commission members and posted to the city web sife | 18 CHAIRMAN SMITH: And?
19 with the agenda for tonight's hearing. 19 MS. McDANIEL: Cecilla MeDaniet, -
2¢ The Cormmission's regulations and proceduras 20 CHAIRMAN SMITH: Allright. Under the |
21 pertaining to Investigations and hearings are 21 Commisston's regulations and procedures, the ;
22  established by Resolution 76954, which was adopled by 22 respondents may submit & written response to the Report
23 the City Councll on April 15th, 2014, All parlies to 23 and Recommendations. The response may contain legal i
24 these proceedings have been provided coples of the 24 arguments, a summary of evidence and any mitigaling or
25 Resolulion. The regulafions and precedures have been 25 exculpatory information.
Page 6 Page 8
1 adopted In order to ensure the fair, just and timely 1 As of now, we have received responses from
2 resolufion of complaints before the Commisslon. 2 the following Individuals: Van Le, dated November 17,
3 This hearing Is open to the public. Itis 3 2015; Don Gagliardl, dated November 18th,
4 belng electronically recordad, and we have a court 4 November 18th, 2015, two submittals on January 7th, !
5 reporter with us to compile a transcript. The formai 5 2018, and two more on January 12th, 2018; Dave Corless,
& rules of evidence do not apply to this haaring, but all 6 dated November 19, 2015; Donald Rocha, dated
7 testimony wlll be under oath or affirmation. The 7 November 19, 2015; Lan Diep, dated January 6th, 2016;
8 complainant will be treated like anty other wliness In g Lois Wilco-Owens, dated January 6, 2016; Bob Levy,
9 providing evidence. The Chalr may compel the testimony 9 dated January 10th, 2018; Magdalena Carrasce, dated
10 of witnesses and may compet the production of relevant 10 January 11, 2016, Kathy Sutherland - and Kathy
13 documents to the Evaluator by subposna. Wiinesses may | 11 Sutherland, dated January i1, 2016.
12 be excluded at the discretion of the Commission. iz Do the Commissioners and staff all have
13 Commission members may ask questions of witnesses or | 13 coplas?
14 the Evalualor when recognized by the Chair. 14 These were all done on the agenda, 0 you
15 At this time [ would Jike to have the 15 should have them,
16 original complainant, Willlam Bohrer, and the 1% Okay. The complainant or any other
17 respondents or thelr representatives please identify 17 Interested person may also submit & brief or wrltten
18 themselves for the record. 18 argument, and at this ime we have noi recslved any.
19 So if you can just ralse your hand and 19 Okay. I'm going lo Just {ake a minute and
20 dentify yourself if you fall under that catsgory. 20 explaln. We're going lo do things a little
21 Slart In the front, maybe. 21 differently. We've changed our -- kind of our format a
22 MR. GAGLIARD!: |'m sorry. Talking about 22 little bit since the last meeting in Novamber,
23 complalnants or respondent? 23  separating public comment, which is done not under
24 CHAIRMAN SMITH: Both. 24 oath, from testimeny, which is done under oath. Se
MR. GAGLIARDI l'm Don Gagilard[ 25 we're going to, right now, go into a publlc comment
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1 period, where members of the public - in this case, 1 twas given it in writing more than onca?"

2 Including Respondenis, If you wish -- can make a 2 So | plead with you, for the good of the

3 staternent not under oath. And then you'll be limited 3 public, to dismiss these charges against these

4 o two minutes. We will take testimony, i vou wish to 4 candidates tonight in & timely manner.

5 make testimony, that would be under oath, a few minutes | 5 CHAIRMAN SMITH: Okay. Bob Levy, did you

6 later in the hearing. & wantto do it now or—-

7 So are there members -- I've gol some yeliow 7 MR. LEVY: Il do it now.

8 cards for that. 1 can stari with those, If there's B CHAIRMAN SMITH: Okay. -

2 members of the public who would like the opportunity to 9 MR. LEVY: Mynameis Bob Levy. lwas a
10 spesk. So lot me start with the yeflow cards. Il do 10 candidate for City Council Disfrict 1 in 2014, And|
11 them In reversai order -- or In the order | got them, 11 just want to echo the sentiments of our last speaker.
12 as bestlcan tell, Let's see. That's for the other 12 Pdlke to see these charges dismissed. | think the
13 one. 13 candidates did do due diligencs, tried to follow the
14 So Kathy Sutherland. You can - there's a 14 law. The law is very confusing. We have a number of
15 microphone. Just state your name and go ahead. 15 professional treasurers who stlll couldn't follow the
16 MS. SUTHERLAND: Okay. My name [s Kathy 16 law. Our mayor, our vice mayor, st cetera,

17 Sutherland, and | was a candidate for Council 17 Parsonally, | haven't run for office In

18 District 3 In the primary in 2014. And I've got a 18 20 vyears. | had a friend who was my freasurer. We

18 written statement. 1 don't know If this is public 19 thought we followed the letter of the law to the T,

20 comment or under oath, And | don't understand if it's 20 and, unforiunately, we didn't. Bui there actually was

z1 the same message -- if it can be the same message. 21 o ethical violations involved.

22 CHAIRMAN SMITH: If you can do it in two 22 So | would like to request that the

23 minutes, you can do It now. But, if not, you might 23 Commission dismiss thess charges,

24 wantto walt. If you have a wrltten statement, it 24 I'd also like to request the City to address

25  might be better to walt. [l leave It to you. 25  the root cause problems that resulted in this. You
Page 10 Page 12

1 MS. SUTHERLAND; Then Pll -- | guess Il 1 know, and I'm sure the Clerk's Office is dolng that,

2 walt, because | don't want to be cut off. 2 making sure that's the case,

3 CHAIRMAN SMITH: Okay. That's fine. 3 But there was two issues that were done. And

4 MS. SUTHERLAND: Al right. 4 one was -- there's really three. We made a mistake to

5 CHAIRMAN SMITH: Lel's see, Martha 5 begin with, based on what we thought we were doing the

6 0'Connell? is that what's on this ona? & right thing.

7 MS. O'CONNELL; Is thls on? 7 Second, then the - the misdirection, you

8 CHAIRMAN SMITH: It doesn'l sound like It 8 know, to put In better terms.

9 MS, O'CONNELL: | apologlze for missing the 9 But, finally, the foliow-up. You know, 1 got
10 meeting In November. | had another meeting at the same | 10 two flash drives, certified letters, you know, lots of
11 time. 11 e-mails. The amouni of effert, money, that was spent
12 1 think [f was October when | spoke fo you 12 on this is ridiculous for something that was obvicusly
13 guys as a member of the public and pleaded with you lo 13 notan ethical violation, And I'd like to see the
14 dismiss these - these charges. There was some 14  City, you know, be able fo address the way they, you
15 - discussion among the Commissioners that you wers doing | 15  know, followad up on this, the way they handiad the
16 fhis for the publle. And | don't think that vou're 16 sjtuation, Because it shoukd have been resolved long
17 really serving the pubiio to carry this on any longer. 17 ago, without the amount of rasources that were
18 The City Clerk has graciously admitied the srror from 18 dedicated to this.

1% her office, has taken full responslblity. And ¢ don't 19 So thank you very much for your time,

20 think it serves democracy or the public or Just regutar 20 CHAIRMAN SMITH: Johnny Khamis?

21 folks ltke me, who have never held a political office 21 MR, KHAMIS: My name is Johnny Khamls.
22 and mlght want to run for Clty Counell, and am looking 22 This Is noton, Is if?

23 at*My God. Am | going to ba dragged into a hearlng 23 MS. TABER: It dossn't have the speaker

24 because | made a mistake, based on what | thought was 24 system that you're used to hearing. This Is more for
25
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Page 13 Page 15
1 MR. KHAMIS: Okay. Allright. My nameis 1 Important. We come here as an ethlcs committee, And
2 Johnny Khamis. Im a City Councll member for District 2 the suggestion, therefore, with these charges Is
3 Number 10. P've been a candidate a couple of times. | 3 someone has committed an ethical viclation. And as &
4 know what it's like to be on both sides of this 4 lawyer or If you're a business person ot In any other
5 process., 5 . profession or line of work, the idea that you've even
6 And | - 1 just wanted to bring to the 6 been charged with an ethicat violation as opposed to
7 atientlon a couple of things, Flest of all, the Clerk 7 making & mistake or - an honest mistake Is one that |
8 has graciously apologized for sending out wrong 8 think the Commisslon needs to address. Because the --
8 information to all of these candidates, & the |asting effect, regardless of the end resul,
10 Actually, 'm speaking on this side. I'm 10 really even with anything other than a dismissal, can
11 golng to give you the same -- same speech on the 11 be profound for some of these individuals.
12 following lem for Manh Nguyen. 12 Second point I'd like to make In terms of
13 The City Attorney found that there was no 13 confext -- | mean, I'm not as famillar as others are
14 evidence for -- for intentlonad violations and advised 14 with this. Butl heard --1 belleve It was Mr. Milisr
15 the Council to waive the fees during City Councit 15 introduced. His name was introduced twice during fhe
16 recently. The Councll has waived the fees for Manh 16 Chair's roll call, as both the complainant and the
17 Nguyen, and the Gouncll is -- would possibly do this -- 17 Independent Evaluator. And 1 think the commitiee needs
18 most likely do the same thing if you decided to charge 18 fo really address how that can be, How (s thatnota -
19  any of these folks as well. 19  conflict of interest?
20 You know, the City Councit has also taken 20 Two more -- one more major point. tn the
21 under consideration many of the new fixes that you guys | 21 franscripts that |'ve had an oppertunity to read, the
22 put Into the system. A lot of the recommendations that | 22 committee was focused on the idea that ignorance of the
23 you've pul forward on simplifying the laws we've 23 law Is no excuse. With respect, | don't think there's
24 actually taken and turned into laws. So we've actually 24 bheen ignorance of the law. In fact, the opposite is
25 taken some steps to make it simpler. 25 tus. The candldates were presented with a confusing
Page 14 Page 16
1 | want to - you know, It Is an extremely 1 law. And rather than Ignore It, which might be a
2 daunting process to be a candidata, You poessibly can't 2 violation, they aciually souight out guidance from the
3 even do it without a profassional adviser and a - 3 person responsible for administering the law. And they
4 treasurer these days. So It's ~ It's bacoming so that 4 followed the guidance of the person responsible for
5 only the rich class gets to run for office, And | 5 administering the law. That Is the helght of sthics,
& don't think that thls Is what this Commission wants in & These psople should be commended.
7 the end. 1 CHAIRMAN SMITH: Could you wrap up.
8 My advice is to drop the charges on all of 8 MR. ELLENBERG: | have finished. Thank you.
9 these, including Manh Nguyen, and move forward. Move | 9 CHAIRMAN SMITH: Thank you.
10 forward with - you know, with a way to make things 10 Okay. 1don't have any more cards,
11 simpler and go after the people who are Intentionally 11 Toni Taber?
12 causing these problems and not the ones who are -- get | 12 MS. TABER: I'm going to go ahead and fime
13 caught up in making mistakes. 13 me. -
14 Thank you very much for your time, 14 We already know that | provided bad advice.
15 CHAIRMAN SMITH: Thank you. 15 #ve sald that in multiple previous meetings, Fve
16 Steve Ellenberg? 16 said it In October, November. l've had a wrilten
17 MR. ELLENBERG: Good evening. My name is 17 statement to you. So I'm not going fo dwell on that,
18 Steve Ellenberg. I'm here as a citlzen of San Jose. | 18 [feel that that is mitigating clroumstances, which you
19 was a supporter of Don Gagliardi for his campalgn for 19 are allowed fo {ake into consideration, according to
20 City Council. |was a supporter and a contributor to 20 your script.
21 Bob Levy on his campalgn, 21 } also wanted to bring up a couple of other
22 [ just want to make a couple of points. | 22 points, The FPPC regulations aliows the walving of
23 think, first of all, context Is always Important in 23 fines I the violation Is not wiliful. | went ahead
24 |ooking at any charge, I'm also a lawyer, so [ don't 24 and did research on the past few annual reports from
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Good evening, Commissioners, Can you all

Page 17 Page 19
1 Isay"most" As an English major, | can'l say "al" 1 hear me okay? Just say -- yell if you can't hear me. i
2 because | didn't read all of them. Most fines Imposed ' So you have before you our written reports '
3 were on habltual offenders, not on first-time 2 from November 12th, 2016, as well as the supplemental :
4 offenders. Not on people who relied on bad advice from | 4  report from earlier this year, in January. And these
5 the FPPC. 5 are both related to the report. You also have before
6 Additionally, most of the people that are 6 you - that was submitted in August, August 24th. And
7 fined by the FPRC have the abllity, under state law, to 7 that report is agendized for the next item on this,
8 go out and raise addiiional money at any time under 8  Although they are all Inexiricably linked under ane
9 thelr campaign, We don't allow thai, None of these $  broader complaint,
10 candidates, none of these people who had a viclafion, 10 The November report, in particuitar, is very
11 are allowed to go out and raise additional funds to pay 11 data-intensive. Andwe want io make sure to offer the
12 forany fines we impose. Whereas state candidates, 12 Commission the oppertunity to walk through the data in
13 special district candidates, anybody who follows the 13 that report fogether, for your benefit o for the
14 siate rules and doesn't have losal rules, 14 public's benefit, If you deem it necessary. But | want
15 And | felt that was information that you need 15 totake -- before we do that, 1 want to take a stap
16 fo consider when you have your discussion. 16 back and try and put this Issue in perspactive for the i
17 CHAIRMAN SMITH: Thank you. 17 Commission and provide some conlext and then ask
18 Okay. Anyone else like to make pubiic 18 whether you want us even to proceed with the detailed
19 comment? 1% walk-through of the report before we do that,
20 }f not, we'll move on. 20 Just as a refresher, the reason why we're all
21 Okay. Al this time -- 21 here is that hoth Title 12 of the Municipal Code and
22 MR. GAGLIARDI: I'd actually like to make & 22 the Political Reform Act include the concept of late
23 request. | think it's eppropriate. I'm Don Gagliardi, 23 contribution reporting. The purpose of this concept is
24 [f you need a card, | have one. 'l submit it. 24 that the public should know about contributions
25 One of the arguments - | intend {o speak at 25 recelved shorlly before an eleciion that otherwise '
Page 18 Page 20
1 some tength during the -- my testimony. But | have -- 1 would not appear on camgpaign finance reporting until
2 1have raised a complete defense. I'm tegally Innocent 2 after the election Is over. Excuse me,
3 under the doctrine of entrapment by estoppel. And 3 in 2013, the Political Reform Act definition
4 under the Jaw If's appropriate to conslder that hefore 4 of a late contribution changed and no fonger was in
5 the {ral aclually begins. In this case, the hearing. 5 harmony with the definitlon of a late contribution that
6 So | would ke to request that before you © exisis In - existed in Tille 12. And the changes were
7 1ake testimony under oath and continue this process and 7 in twa key respects.
8 go on, that this Commission make a motion {o dismiss 8 Flrst, the Political Reform Act raised the
9 all charges agalnst all the candidates and we can &ll 2 threshold of a late contributfon from $250 ic $1,000.
10 go home. That's whal [ would request of this 10 And, second, the Polifical Reform Act changed such that
11 Commission, | think if's appropriate to do so, And i 11 tate contributions in this now-larger amount needed to
12 would be helpfulto hear the Commisston's views on that 12  be reported for late contributions that were received
13 before you fake testimony. 13 90 days before the election Instead of the shorter
14 Thank you. 14 16-day election that had previeusty baen In effect kn
15 CHAIRMAN SMITH: Unless someone would like fo 15 the Political Reform Act. Title 12 definilions did not
16 make a motion, | think it's appropriate to hear 16 change but remain at that $250 threshold applicable for
17 d{estimony. | won't say thal there won't be such a 17 24-hour repotting durlng the 16-day period. Asa
18 motion subsaquently, but | think we shouwld go ahead 18 resull, singe 2013, there has existed two parallel sets
19 and -- go ahead with the procass. 12 of rules, both of which are applicabls to candidates
20 So at this time 'l recognize Steve Miller 20 f{or San Jose offices,
21 from the Hanson Bridgelt law firm to present the 21 And with that statutory framework in mind, |
22  |ndependent Evaluator's Report and Recommendations ora | 22  think if's helpful - | hope it's helpful for the
23 summary thereof, 23 Commission and the approach we have takenis we want to
24 MR, MILLER: Thank you, 24 ook at thls perspective from the candidate's -- at i
25 25
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1 And it seems to us -- and our instincts, | 1 Tile 12

2 think, as are borse out by the fact-finding and data in 2 Third, many but -- important, perhaps -- not

3 our lnvestigation. i seems to us that candidates 3  all candidates sought counssl from the City Clerk, who,

4 fasing the statutory scheme in this definitional split 4 inresponse, has acknowledged the provision of !

5 that | just explained could reasonably fall Into one or 5 incorrect advice as to Titte 12's late contribution

6 maybe more than one combination of categories. A 6 reporting fines. | believe the City Clerk -- and

7 candidate couid hire an expert, a lawyer, to help 7 please correct me If m wrong -- Initially advised the

8 navigate the complex landsecape. A candidate faced with | 8  Commission that she had provided such advice to all !

¢ understanding the Political Reform Act but now sesing 9 candidates, but we did not find evidence that i was
10 confusion with regards to Title 12 could seek advice 10 provided to every single candidate,

11 from the Clty -- the Gity Cletk. Candidate might try 11 Fourlh, some -- but, again, not all
12 to do the best on one's own, based on writien guidance 12 candidates did not reach out o the City Clerk but --
13 providad by the City Clerk's Office and published 13 or receive Information from the City Clerk but, :
14 matetial on the FPPC's web site. Or, | suppose, a 14 instead, relled on written guidance provided by the
15 fourth category, candldate could willfully decide to 15 City Clerk. And that writen guidance did not i
16 take advaniage of inconsistencies and flout alt 16 completely deseribe the reporting and definltionat i
17 regulations and decids then to take a fres pass, 17 scheme that exists once the split In 2013 happened and |
18 And the Commission, at Its hearing in - back 18 was, therefore, stlf amblguous,
19 in September on the original complaint by Mr. Bohrer 19 And, finally, one candldate, Xavier Campos, :
20 against Mr. Orozeo, reasonably wanted fo have complete | 20 had a lawyer who correctly understood the -- the
21 information and, to the extent that there were 21 gomplex definitional split and advised as fo Title 12
22 additional candidates who may have violated the rules, 22 definitions and how they differed from the Political :
23 wanted to learn as much as possible, If there were 23 Raeform Acl requirernents. And this lawyer even brought |
24  explanations for the diffeting manners and ways and 24 ihis vary lssue to the atiention of the City Clerk, ;
25 types of compliance of these different candidates, 25 githough it does not appear that any further action was
Page 22 Page 24 %

1 based on those four optional types of categories | just | 1 taken in response to that contact. ;

2  described. Did some candidates comply? And, ifso, | 2 However, aven with this expert legal

3 why? Andwhy are they not similarly situated from 3 understanding of the accurate situation, the respondent

4 other candidates? 4 Campos nevertheless falled to file reporis of all late

5 And to that end and as Chairman Smith has 5 contributions as required, although that fallure was

6 mentioned - excuse me - President Smith, | think | 6 for reasons unconnected fo the confusion over this

T Just gave you a demotlon. 7 defnitional split.

8 CHAIRMAN SMITH: No, Chair. & Our investigation has not revealed a logical,

8 MR, MILLER: Oh, Chair? Okay. 9 saslly digestible basls as to why candidates fall Into i
10 CHAIRMAN SMITH; King? 10 the various categories just mentionad. Experienced
11 MR. MILLER: We performed an additional 11 candidates with professional compliance support, i
12 investigation, thorough under the clrcumstances - we | 12  firsi-time candidates with velunteer staff or no staff %
12 tried o be thorough but efficient -- of all candidates 13 atall, to the same extent are in the same boat as 1o i
14 for all city elections since this 2013 definitional 14 violating the - failing to submit the Late g
15  gplitin the late contribution -- the split of late 15 Contribution Reports under Title 12. Doesn't matter 5
16 contributions. 16 whether the contributions are large or small, whether !
7 And our reports Include the results of that 17 they ralsed a ton of money or a few contributions. i
18 investigation. And, 1 think, generally, | would 18 They're all essentially in the same boat. i
19 summarize those rasults as the following. 19 And | know that was an issue that was of
20 First, all candidates, save one, {ailed 20 Interesi. |think Commissioner Peacock wanted to know
21 comectly to understand and follow Title 12's 21 If there was some way to sort out why any disparities :
22 definition and reporting requirements for late 22 would happen, and the data does not support any such 1
23 conhibutions. 23 calegorization.
24 Second, no candidate deliberately or 24 Only six of the respondents did not directly
25 2 5 ]

recewe mcorrect advice fmm the City Ciark but l‘
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1 navertheless, failed to comply with Title 12's 1  avallable to them. ’

2 requirements, And -- however, with the possible 2 CHAIRMAN SMITH: Yeah, 1 was thinking the ;{

3 exception of Mr, Bhupindar Dhillon, none of those six 3 same thing myself, We've got -- and we only need one ?

4 candidatas received contributions over a theusand 4 there at the table. We can temporarily glve that one s

5 dollars, requiring separate compliance with the 5 up. Why don't you ake one of those. We don't need

6 Political Reform Act. 6 two,

7 And so i's difficult, If not Impossible, to 7 Thank you, Cacliia, |

8 conclude as to what extent they were confused by the B Qkay. Now, any -- any questlons for «

9 definitional split. There's Just an absence of 9 Mr. Miller or requesis for additlonal Information? §
10 svidence as to why It Is that they did not comply. 1c COMMISSIONER PIERRE-DIXON: | do not have any 1
11 And so0 our takeaway from all of the above ~- 11 {urther questions. | think that you have been \
12 and I'm going to wrap up very soon. i appreciate your 12 thorough, golng over It In our last meetihg. I've had :
13 indulgence. Our takeaway, confirmed by the data that 13 an opporiunity 1o read K, se I'm satlsfied at this 1&
14 s In your written reports, suggests a perfect storm 14 point. Butlwould feave It to my other commissioners. f
15 of number one, a rule that's confusing in the flrst i5 CHAIRMAN SMITH: I'm also satisfied. |dont
16 place; numbor two, a rule made more confusing by the | 16 think we need any more. ;
17 splitin 2013 from the Political Reform Act definition; 17 Okay. Thank you. And we'il move to the i
18 number third, made more difficult by the incomplete and | 18  next — okay. Al this time | would call upon ;i
19 gonfusing written materlal distributed by the City 19 Respondents or thelr representatives to come forward i
20 Cierk's Offlce; and then, finally, the -- add an 20 and present any written or oral testimony. Each f
21 incorrect advice provided by the City Clerk. And the 21 gpeaker will be lImited to flve minutes. And we can
22 results - and the result is the confuslon that you are 22 take them - | don't know, We want io start here. !
23 now - by now, well familiar with and the failure io 23 Yeah, Ms. Sutheriand, if you want to - Just
24 flle tate contributions. 24 call -- you need -- this Is testimony. So if you would ;
25 The facts of our Investigation de not provide 25 please stale your hame for the record and ralse your E

Page 26 Page 28

1 us a basls to recommend that ihe Commisslon reasonably 1 right hand. :

2 {real different respondents differently, Allare In 2 MS. SUTHERLAND: Kathy Sutherland. '

3 the same boat. Again, for the possible exception that 3 '

4 ws note In our supplemental January repori regarding 4 KATHY SUTHERLAND,

5 Mr, Dhlllon. However, facts are the facts. And we are 5 belng first duly sworn by the Chairperson to teli the

& the facl -- we're Investligating the facls. Andwe & truth, the whole fruth and nothing but the truth,

7 conclude, indisputably, that the respondents have 7 testified as follows:

8 violated Tille 12 by thelr fallure to report late 8 ;

9 contributions. Although, at the appropriate time, we 9 CHAIRMAN SMITH: Thank you. Go ahead. g
10 want lo take the opporiunity to share with you a 10 MS, SUTHERLAND: Flve minutes?
11 recommendation as to what actlon the Commlssion might 11 CHAIRMAN SMITH: Five minutes. i
12 take If you agree with our inltial conclusion that a 12 M8, SUTHERLAND: So thank you very much. And i
13 violation has occurred. 13 | prepared some thoughts here. f
14 And so | think Fll pause there and either 14 To the Commission; When | first appeared
15 take questions from you — and seek direction. We'te 15 before you in November, | walked in confident that the
16 prepared to walk you through, slectlon by efection, 16 falr and ethical thing would be dene and that the 1
17 candidate by candidate, how many late contibutlons 17 charges would be dismissed. While listening to the :
18 were racelved and not reparted and provide you all the 18 meeling, it dawned on me that any determination of §
18 Information you would ilke. Buiil's pessible that you 18 gullt by the Ethics Commission would be seen as an **
20 have heard enough and are ready te have your 20 ethical violation, not an election filing violation. 1 :
21 deliberations now. So | think I'l pause and let you 21 was naively surprised that this -- that this matter did {
£2 decide how and whether you'd like us to proceed. 22 ot gst dismissed and left the meeting shaking my head, ':'5
23 COMMISSIONER PEACOGK: Mr. Chalrman, wa have | 23  wondering where all this was going fo go. i
24 got a couple of people without chairs and a couple 24 Now, two months later, here we are again, J
25 extra chalrs. | wonder If we could make those chairs 25  And In these two months ['ve become extremsly J
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1 frustrated and, at times, angry with this entire 1 MR. GAGLIARDL 'm Don Gagllardi. | already
2 process, i've had to personally take time out of my 2 had stated my names.
3 day to go to the post office to physically sign for a 3 CHAIRMAN SMITH: Okay. And would you raise 4
4 copy of regulations that should have been pravided with | 4  your right hand. 1
5  the campaign binder, to satisfy some kind of 5
6 technicality. And]spenttime reading the pages and 6 DONALLD GAGLIARDI, #
7 pages of correspondence from candidates, staff and 7 being first duly sworn by the Chalperson to fell the i
8 multiple lawyers. And lawyers write a ot And | 8 fruth, the whole truth and nothing but the truth, :
¢ spent time sending in my own personal response, and 3 {estifled as follows:
10 here | am agaln. e -
11 } have much better things to do with my fime. 11 MR. GAGLIARDI: Okay. | have submitted a :
12 | can't begin to count up the number of hours city 12 number of submissions, at some length. | understand |
13 staff and their pald representatives have spent on this 13 that four of the five Commisslenets are not iawyers, f
14 issue. Hours that cost residents of the city of San 14 and so I'd like to be able to explaln some of what I've |}
15 Jose real money. Monay that could have been spent 15 submitted. Especlally in the context of where | )
16 improving the broken sysiem but insiead weni to pay for | 16 believe this Commission Is getting misadvice from the |
17 outside lawyers and precious staff fime. Andthe hours | 17 lawyers who are advising this Commission,
18 spentby sach candidate reading the matetial and is | chject to the five-minute limitation. H's
19 responding to the Commission that can't be monetized 19 insufficient here, And the fact that you brought :
20 but our valuable and preclous fres persenal hours, 20 claims agalnst 20 candidates should not be -- prejudice |;
21 You all know that there was no intention of 21 me and give me the opportunily to defend myself. Sol {;
22 ignering campalgn reporiing rules by myself or any of 22 oblect to the five-minute. | don't belleve that's ‘
23 the other candidates. You all know that we were 23 sufficlent, and | believe It violates due process. ,j
24  misinformad and not provided the necessary informatlon 24 P an individual, I'm not True Fresh., And, §
25 for proper fiing. Yet here we are. 25 therefore, there are additional constitutional !
Page 30 Page 32
1 And | am here again asking you to dismiss 1 safeguards for my right io be heard, 1
2 these charges. 2 iwant o - | want fo underscore again: | o
3 Qluestions | hope you're asking yourself as 3 am legally innocent of the charges. Legally innocent. f
4 you consider your next steps are: Whatdoyouhopete | 4 These charges must be dismissed, based on the doctrine 5
5 gain from your decision? Does this improve 5  of enfrapment by estoppel. s
& accountability or fransparency? What is the cost e 6 Exculpatory Information is something that ;
7 the community for all this il will? Will your 7 Mr. Miller Is required, ender your own rules, fo :
8 decision cause other potentlal candidates to think 8 Investigate. He's required. Section F8 of the 5
"~ 9 twice about running for office? Glven the 9 Resolution. He did not do so. Neither in his originat
10 circumstances, will your actions damage the reputation { 10 report, his supplemental rapori or in hls remarks here i
11 of me and other candidates? |s this a falr process If 11 tonight. He has not discussed enfrapment by estoppel, ;
12 these charges are not dismissed? And, most 12 You have nothing on this doctrine but the ;
13  importantly, what is the ethical and falr thing to do? 13 submisslons that | and Mr. Ylp have given you on that i
14 So, once again, | ask that you dismiss these 14 doctrine. it's exculpatory. it means that I'm legally 1
15 charges. And thank you very much for your fime. 15 innocent. Whether or not | violaled the spaciflc I§
16 CHAIRMAN SMITH: Okay. Anycne else? 16 provisions of Title 12, | am legally nnocent. Just as ‘
17 Sir? 17 somebody who commits & homlcide in self-defense can be |
18 MR. GAGLIARDL: Yeah, Don Gagliardi, 1would | 18 found not gullty of a homiclde. It's legally not F
19 like to know whai the source of the five-minute 19 guilly. Same concept. It's & constitutional doclrine. :
20 [imitation Is. 20 | have that defense. It's outlined in my brefing. ;
21 CHAIRMAN SMITH: I'm sorry. Standard 21 In addition, | have procedural defenses based :
22 procedure. Would you please state your hame -- 22 ondue process. | know you recelved a memo from Rick
23 MR. GAGLIARDE Is that stated in a rule? 23 Doyle. | fundamentelly disagree with this meme. You
24 CHAIRMAN SMITH: Would you piease state your | 24 would be well advised to disregard Mr. Doyle's memo, ~e
25 name. 25 And you don't hava to take my ward forit. § ‘
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1  have a memo from the League of Cittes, This Is the 1 this up, Itis the City Attorney's Office, The City
2 organlzation where city attorneys attend, This is two 2 Aftorney delegated giving advice to the candidates o a
3 months after the True Fresh decislon, the California 3 nonlawyer, Toni Taber, the Clerk;
4 Supreme Court decislon In July of 2013, Therewas a 4 That Is, in itself, arguably, an ethical
5 gonvocation of city atiornays across California on 5 viclation. | believe it ls an sthical violation, |
& constructing sthical due process walls following & believe it means somebody should report Mr. Doyle to
7 various cases, Including Howitt, which is a case that | 7 the state bar and ask him o explain himseif before
8 cited about the problems here. 8 that ethics tribunal as fo why he Is submitting the
9 Now, this memo -- which | would read portions 9 glving of legal advice to candidates to nonlawyers.
10 Into the record, but | don't have sufficlent time. So 10 CHAIRMAN SMITH: Can you wrap up, please,
11 §advise you to look very [ong and hard. But | want to 11 Is five minutes.
12 make clear; This memo clies the Today's Fresh Start i2 MR. GAGLIARDI: All right, Well, | think
13 . case from the California Supreme Couri, I also cites 13 Jve ralsed my point. | am legally innocant, and this
14 the cases | cited. It disiinguishes thal there are 14  Commission is legally disabled fram doing anyihing
15 law. The cases | clted are on point. The cases 15 other than dismissing the charges.
16 Mr. Dovle cited, the case Is not on point. And, again, 16 CHAIRMAN SMITH: Okay. Thank you.
17 they're all discussed in here. There wouldn't bs & 17 Any questions?
18 convocation on constructing sthical due process laws 18 Okay, Thank you.
19 -unless there's a real concern, even afier the Today's 19 Anyone else? Respendents? )
20 Fresh decision. 20 Okay. 1f you would stale your name and raise
21 So, again, Mr. Doyls's memo |s not on point 21 vyour right hand, please.
22 here. And you would be very ltl-advised to rely on 22 MR. DIEP: My name |s Lan Diep.
23 Mr. Boyle's memo for the view that you can go ahead and | 23
24 accept Mr. Miller's acting in these multiple rules. Z4 LAN PIEP,
25 You cannot, This Commission diracted Mr. Miller to 25 being first duly sworn by the Chairperson to fell the
Page 34 Page 36
1 file a complaint against me and the other respondents. | 1 {ruth, tha whole fruth and nothing but the truth,
2 He is acting both in an adversarial role and in an z  tesfified as follows:
3 evaluative and Investigative role. 3
4 That is illegal. It is ilegal under case 4 CHAIRMAN SMITH: Thank you,
5 lawin the siate of Californla that's stil§ applied, 5 MR. DIEP: So | find myseif in a tenuous
6 that clty atiorneys across the state were discussing & position to comment on, | believe, befors the fact of
7 two months after the Today's Fresh declslon that 7 anything happening in this hearing, So legal argument
8 Mr. Doyle dites in his memo. |t Is a very serious 8 that i have, | submitted in writing. | think if's
9 Igsue, and it precludes any of you from doing anything 9 adequate and perhaps better than anything { could state
10 else but dismissing me, even If I'm gullty. Okay? 10 right here on the spot.
11 Ewen if [ did not have a full legal excuipatory 11 But | did want to taks this time to
12 defense - which | do and Mr. Miller never discussed, 12 acknowiedge the Commissioners, In thelr roles as civil
13 Even If | were gullty, you still would have fo dismiss 13 servants, voluntesring thelr ime to serve on this
14 these charges because of the procedural constifutional | 14 Commission. | understand that that is a service, and
15 mishaps that have happened here, 15 the Clty owses you a debt of gratitude for that.
16 Now, everybody has talked about how common | 16 But | would just like to point out that as an
17 sense means you should dismiss these charges. Butit {37 attorney, | have won cases; I've lost cases. And
18 goes beyond common sense, ltis illegal for this 18 generally you bite the bullet and you accept that in
19 Commission io do anything other than dismiss these 19  your day-to-day work, Because, on the whole, you
28 charges. 20 believe In justice and you believe in the process.
21 Itis a vety, very serious matter. Mr. Doyle 21 In this instancs, if there Is anything that
22 s not taking it suffictently seriously. He has done 22 happens out of this hearing today but for dismissal -
23 an incredible disservice to this Commission, 23 even if thers is a finding of violation but there is
24 And I'd like to point out {o this Commission 24  mitigating circumstances so there are no fines, that
25 25

ould be a very bitter plll fo swallow. Because
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1 observing this process over the many weeks, | cansay | 1 Fourth, we may find, based upon a
2 that | dor't reafly have faith in this process, 2 preponderance of the evidence from the entire record of
3 There have been legal arguments put forth by 3 the proceedings, that a viokation has cceurred.
4 myself and other candidates in writihg and In person, 4 We would need fo make a finding for each ‘
5 Much of the debate, discussion, has been around that, 5 respondent for each potential viglation. The findings :
& 1don't really dispute any of the factual findings that ¢ may be made by separate motion, one for each respondent ‘
7 M. Miller has said. But nebody fo this point has 7 and/ar one for each potential violation, or the
8 really addressed the issues thet Mr. Gagliardi and | 8 Commission may act in ane motion. ' %
9 have brought up about process, about the fact of S I'm going to make a couple of comments, and
1¢  whether somebody ~ although he's compelled by the 10 then I'm going to make a moticn to get the ball
11 regulations to file that complaint -~ although | will 11 roiling.
12 say, as an aside, the franseript shows that he prompted 12 This is a very unusual case, Extraordinary
13 that But, anyways, even with that, there are reai 13 case. I've been on this Commission for aimost nine
14 questions of process, whether somebody who was 14 years, and I've seen nothing quite like It in many
15 Invastigating that can fulfill dual roles. 15 gespects. We have had cases in the past where there
16 This Commisslon needs fo realize — or think 16  were clear viclalions but there were significant
17 about, reflect upon, what its role [s in this city. s 17 mitlgating clreumstances, and in those cases we have
18 itthere to enforce the law or Is if there to st in 18 fyplcally found & violation bul assess no penalty
19 Judgment? You cannot do both. . 19  because of the miligating circumstances.
20 if this Commission Is tasked with golng and 20 | =~ 've theught a ot about this the ast
21 investigating campaigns and finding viotators, it has 21 fow days. Andin Mr. Miller's supplemental report, |
22 done a very poor job of that, Because these violations | 22 was struck by the idea that we oouid do that plus issue
23 stand back for two years. If this Commission Is 23 apublic statement that there were ne ethical or moral
24 complaint-driven and relies only on complaints to polnt | 24  lapses involved or words to that effect. And then |
25 out people who have done wrong -- you Investigaie i 25 thought about it some more and 1 read some of the
Page 38 Page 40
1 and then assess fines as necassary -- it s somewhat of 1 responses from the respondents, and I've declded, In my
2 asham to go investlgate other peopls who have notbeen | 2 own mind, that the only way we can really do this in a :
3 complained againsi when you order somebody, as partof | 3 jusi mannerls to find no violation. ;
4  this Commisslon, to start the nvastigation, 4 So | am golng to make a motion, and then if %
5 So | come hers hoping that this Commission 5 1t gets seconded we can discuss ii. So my motlon is ;
6 reflects upon these loftter issues and to ses whether 6 that the Commisslon finds that there is sufficient :
7 it can recognize its own reflection. Thank you. 7 evidence to establish that no viofation has occurred.
] CHAIRMAN SMITH: Thank you. 8 Anyone fike to second that?
9 Any questions? 9 COMMISSIONER PIERRE-DIXON: | would second
140 None. Okay. Thank you, 10 it
11 Okay. Anyone else? Okay. 1 CHAIRMAN SMITH: Thank you,
12 Mr. Miller, do you have any additional 12 Discussion?
13 comments at this point, before we go into discussion? 13 COMMISSIONER PIERRE-DIXON: {'d like fo begin
14 MR. MILLER: No. 14 adiscussion.
i5 CHAIRMAN SMITH: Okay. Now is the tirme for 15 I've done a lof of thinking on this case In
16 the Commisslon to make its decislon. We have the 16 the last few days or few months. I'm ong of the
17 following options. 17 members of the Commission, | think, that really pushed
18 Flrst, we may find that furlher investlgation 18 {o get a full understanding of what has occurred in
19 is necessary. If so, we shall direct the Evaluator to 18 {his matier, because It was very upsetiing fo me to }
20 conduct furiher investigations and report back io the 20 understand that thls many candidates did not understand :
21 Commission. i 21 the process and the law. And If that's happening with
22 Second, we may find that there Is sufficlent 22 those who are lawyers, ali the way down to those that
23 evidence to establish that no violation has ocourred. 23 are laypersons, something needs fo be done and 3
z4 Third, we may find that there is Insufficient 24 something needs to be corracted. And | wanted it to be
25 evldence to esiablish that a violation has occurred 25 quy out fhere. lwamed !o know avarything aboul It
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% Because when | make decisfons, | want to know 1 to where you all are, that - did somebedy let the
2 everything there is {o know. 2 shrubbery grow over? Maybe; maybe not. Was there
3 | think at this point, finally, we have our 3 any - any moral, any ethical, violation involved? |
4 answers. Il's a shame that if's faken this long, but 4 don't believe so,
5  we know process akes time, 5 CHAIRMAN SMITH: OCkay. Other comments?
6 We now find that no one did anything - | 6 COMMISSIONER GONZALES: Mr. Chalr,
7 don't think anybody did anything purposely, but 7 CHAIRMAN SMITH: Yes.
8 certainly things did not go the way they should have. .8 COMMISSIONER GONZALES: So I'm cohsldering
9  We acknowledge that there is a probiem there, and the & whether we find a violation or not.
10 problem should be adjusted and fixed. 10 Now, | have to think about, 1 guess, some
11 So | am satisfled at this time to find that 11 issues that haven't heen discussed today, And there's
12 thers is na violation, only based on the fact of all of 12 been this assumption the whole time that bacause the
13 the investigation that has gone on and been cleared 13 City Clerk gave lll advice, that It excusas all
14 befors this point, 14 violations of the law. And | have to challengs that
15 CHAIRMAN SMITH: Other comments? . 15 assumption as fo why the City Clerk is the ulimata
16 COMMISSIONER PEACOCK: |justwantio echoa | 16 authorlty, Because the fact Is the City Clerk lsn't
17 lot of what Commissloner Plerre-Dixon said. 17 the authority, The Clty Clerk does not propagate laws.
18 | think this - this inquiry has enabled the 18 The Clly Council does, With advles from the Ethics
19 Commlsslon to take a thorough, detalled independent 1% Commission, which sometimes gets advics from the City
20 look at kind of & messy situation. 1t enabled us o 20 Clerk and Clty Atiorney. So when you think about the
21 compare apples to apples. And by locking at all 21 accusation that this is the supreme authority, the City
22 campaigns, we avolded this drip, drip that we saw at 22 Clerk is not. .
23 the beginning and were able to make a -- and enabled 23 Now, indead, if we were to take a step back
24 us, | belleve, to make a final determination that 24 and look at the structure of laws in California,
25 fireats everyone as avenhandedly as possible, 25 slections are administered through two different sets
Page 42 Page 44
1 | know it wasn't fun for & lot of people, 1 of laws, the Elections Code and the Political Reform
2 especlally those who believed they were foflowlng the 2 Act, which is embedded inside the Governmant Code. If |3
3 yules and found themselves concerned about their 3 youlook inside the Efections Code, i talks about
4  reputafions, ‘ 4 election officlals, The prima facle in California
5 And [f you look back and say we made a- 5 belng the Secretary of State, which Is in charge of
6 decision at one point, then it turned out there was 6~ administering elections for the federal and state
7 some more faocts. Then there were some more facts. And 7 government and then relies upon local election
8 | think that this ingulry has enabled us fo call a g officials to help administer local municipal elections.
9 timsout, let the facls catch up and enable us to -- [ 9 The Elections Code defines elections officials as
1¢  think, to make as good a decision, as defenslble a 10 reglstrars of voters, city cierks and those officials
11 declsion, as we can, 11 that have been designated as the elections officlal.
12 And | appreciate a lot of the information 12 Thoss officlals are In charge of administering the
13 that was recelved, the hard work that went Into it and 13 Electlons Code.
14 the thoughtful respenses from a fof of the candidates. 14 If you look inside the Elections Code, it
15 And ons that came to mind - not the only one - was 15 talks about the whole administration of the elections
16 from Counclwoman Carrasco, And she sald, "What we are | 16 process, but |t doesn't ialk about the regulation of
17 accused of doing, under the circumstances, Is the 17 campalgn finance. Indeed, campaign finance, the
18 equivalent of overgrown shrubbery, e technical code 18 reporting of contriutions and expenditures, fails
15 violation thal evinces no moral turpltude or jack of 19 under the Political Reform Act. The Political Reform
20 ethles.” 20  Act delegating the oversight of campaign finance to the
21 { appreciate the fact that a ruling by the 21 FPPC.
22 FEthics Commission s meaningful today, that somsbody 22 if you ook at the structure of ihe City
23 feels ke a rule that we do can speak fo things, to 23 Charter and Municipal Code here in San Jose, there is & ‘
24 somebody's actions, to their reputation and all. 24 similar struciure. If you kook inside Title 12, there
25 And] just - 80| -I'm very much Ieanlng 25

is a specific subsection that says if you need advice, ;
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1 you get It from the City Alfornsy, It deesn't say, Get 1 failure to flle. Do we put additional welghi on people
2 Itfrom the Clty Clerk. It says, Get |t from the City 2 who were on the Commissicn -- Clty Councll and voted
3 Attorney. 3 for this as opposed {o others who were not and relled
4 There is a process Inside the Code, If you 4 onthe Clerk's advice? | just want to ask thatas a
5 ware to read Title 12, that allows you to be able to & guestion. :
& get the opinlon that you should have gotten. Indeed, 6 CHAIRMAN SMITH: My answer would be no. Bu
7 our Evaluatorflnvastigator, Mr, Miller, when he has a 7 because people -- | guess | would expect peaple on City
8 finding, the first thing he does Is he confers with the 8 Councli to be a little more familiar with It. But
9 City Attorney to make sure that his inferpretation is 3 there's so much stuff that goes through Clty Gouncll
10 correct. And as we've been presented with this case, 1¢ that they have fo approve. The stuff that comes from
11 the City Attorney confirms that thers was a requirement 11 us s just one llttle piece of it.
12 to repori late contributions. ' 12 So1 think thaf would probably be an unfair
13 So, when [ think about it, | think about 13 burden to say that because you voted for this in one
14 there Is a provess In the Code, In Tltle 12, {hat would 14 15-minute session in one meeting two yeats ago, you
15 have allowed candidates to come to the same advice ~ 15 should have known better. That's justme. | don't
16 thera was a process they should have followad. And it 16 know if anybody else wants to comment on that.
17 makes me think that the candidates were not reading 17 COMMISSIONER PIERRE-DIXON: In looking at
18 Titie 12, as they're obliged {o do as candidates, 18 everything and reading a the materials that we've
19 And so | have to play devil's advocale 19 looked af since -- I'm frying fo remember -- July, I'm
20 because -- now, | do feel that the sreponderance of 20 atthe point now where | cannot say that there was a
21 evidence - | don't feel l{'s necessary to penalize 21 violatlon, because paople did not understand what the
22 individuals any more. But Fm not exactly on the same 22 jawwas, In my mind, If | was clear that they
23 page that we should exonerate everyone and say no harm, | 23  understood what the law was and created the violation
24 no foul. ] 24 and somehow just were iate in reporting or didn't get
25 CHAIRMAN SMITH: Okay. Any other commenis? |25 Itin on time, then [ would say technically there's a
Page 46 Page 48
1 COMMISSIONER VEMULAPALLE | was thinking 1 violation here, but | would find mitigating
2 this for long time, And | -- 2 circumstances,
3 CHAIRMAN SMITH: You want to get the 3 From everything that I've seen, It's so far
4 microphone. 4 apart and so across the board in terms of what everyone
& COMMISSIONER VEMULAPALLL: Sothereis no 5 knew. And the one candidate that did know exactly what
& ethles violation, But on that Tiile 12, at least, & todo had an aitorney on staff, working through the
7 there [s a violation. That's what | feel, I's not T progcess. if that's what It took for everybody to
8 intentional, bui there is a mitigation factors, Maybe B understand the faw, then | think that we have o say --
% bad advice or something. But, in my oplnion, Title 12, 9 1have to say, in my own mind, that there's no
16 there s a viclation, 10 violation, And thal's sert of where | putit,
11 { don't know i you can't mix everybody under 11 CHAIRMAN SMITH: Okay. So -- Commissioner
12 the same category, because | see some people aciually iz Gonzales.
13 foliowed and some people are not followed, Some 13 COMMISSIONER GONZALES: Just for that one
14 people -- actually, at least one person, | see he 14 assumption, | have a quick response. ltis nota
15 didn't even flle the 497, 15 requirsment fo have an attorney to get an
16 So that's my opinion. 16 Interpretation. There was a clause in Title 12 af free
17 CHAIRMAN SMITH: Okay. If there's any 17 of charge that says ask the City Aiiomey for advice.
1e additional comments? I not, we can vole. 18 |tis there. You canread It, and you would see It
19 COMMISSIONER PEACQOCK: Just one additional | 19 COMMISSIONER PIERRE-DIXON: 1 would be fine
20 guestion here. 20 with that, excepl the Cily Altorney also had a document
21 CHAIRMAN SMITH: Yes. 21 that was wasn't correct. And so we had that as weli,
22 COMMISSIONER PEACOCK: It sounds like one of | 22 COMMISSIONER GONZALES: The City Clerk had
23 the things that makes this complicated is you gol a 23 incorrect document, The City Atiarney corracily
24 little sltuation here, a fittle sltuation there. And 24 interpreted that there was a requirement for late
25 there's no - the only common thread Is there was the 25 contribution reporling.
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Page 49 Page 51
1 CHAIRMAN SMITH: Okay, If there's nothing 1 resolution,
2 else, the motion is to find no violation. Secallin 2 MS. SILVA: Or it could bs included In the
3 favor? 3 resolution that you're geing to -- that we're going to
4 (Commissioners Smith responded Aye and 4 issue based on -
5 Commissloners Plerre-Dixon and Peacock raised thelr 5 CHAIRMAN SMiTH: Okay. Because we have to -
6 hands.} € yeah, we have to Issue ~- we're going to have a motion
7 GHAIRMAN SMITH: Cpposed? 7 In & couple of minutes 1o do a resolution to document
8 {Commissioners Gonzales and Vemulapalii 8 our findings, and it couid be addressed in there,
9 raised thelr hands.) 9 COMMISSIONER PEACOGCK: Okay.
10 CHAIRMAN SMITH: The motion pasges, 3 fo 2. 10 CHAIRMAN SMITH: Okay. So, if there's no
11 Ckay. Move on from that, Just a couple of 11 action, we'li move on.
12 things before we tia this up, Couple of qulck things. 12 Under the Commission’s regulations and H
13 First of all, upon adoption of the motion, 13 procedures, the Commisslon shall issue a decislon by i
14 the Chalr must ask each Commission member io cestify | 14 resolution. At this fime | would entertain a motion ¢
15 that they have heard or read the testimony at the 15 directing the City Attorney to draft 2 resolution of
16 hearing and have raviewed all the evidence in the 16 the Commlssion's findings and authorizing the Chair to
17 record by affirming "So certified.” 17 approve and slgn the resolution,
18 Comimnissloner Vemulapalll, so certified? 18 Il make the motion. So moved,
19 COMMISSIONER VEMULAPALLL So certified. 19 COMMISSIONER PIERRE-DIXON: Sscond.
20 CHAIRMAN SMITH: Commissioner Peacock? 20 CHAIRMAN SBMITH: Pierre-Dixon -- Commissloner |3
21 COMMISSIONER PEACOQCK: Sc ceriifled. 21 Plerre-Dixon, seconded. i :
22 CHAIRMAN SMITH: Commissioner Gonzales? 22 No discussien, All in favor?
23 COMMISSIONER GONZALES: So certified, 23 {All Commissioners responded Ays.)
24 CHAIRMAN SMITH: Gommissioner Plerre-Dixon? | 24 CHAIRMAN SMITH: Any opposed?
25 COMMISSIONER PIERRE-DIXON: So certified. |25 (No response,}
Page 50 Page 52
1 CHAIRMAN SMITH: And me, Commissioner Smith, | 1 CHAIRMAN SMITH: It's unanimous.
2 so certified. 2 QOkay. This hearing s now closed. We move
3 There are no orders or penalties. 3 on to the second hearing.
4 Let me just ask one question, At the end of 4 MS, McDANIEL: Public staternent? Were you
5 this -- we lalked about referrals {o other agencles, 5 golng to add something In that resolution for the
6 Is there any interest in the Idea that was mentioned 6 public stalement?
7 that Mr. Dhltlon violated the FPPG rule on the 7 CHAIRMAN SMITH: Oh.
8  thousand-dollar limit as well as the city IImii? 8 MS. SILVA: Yeah, you just clesed [ Do you
E | feel compelfed to at lsast bring up the 9 wantto--
10 thought: Should we refer that matier to the FPPC? We 10 CHAIRMAN SMITH: I'm sorry. Do we want to go
11 found no violation of Title 12, | don't know. I'm 13 beck and decide what that statement should be? Orwe
12 justsort of inclined fo say ne, but ! really feel 12 could -- we could drafi a res- -- we could ~- okay, let
13 compeiied fo bring it up and see if -- see what the 13 ma reopen. We could go back - normally what we do s
14 Commission thinks. If there's ne Interest, we'll move 14 we work up a resolutton, and | slgn it and out H goes,
15 on 15 We could work up some proposed language in this case
16 COMMISSIONER PEACOCK: | don'thave a 16 and bring it back te ihe Commisslon rather than silting
17 response or & reaction on thal, 317 here and trying to flaure out the verblage tonight.
18 Af the appropriate time, 1 think it might be 18 COMMISSIONER PEACOCK: [would suggest that,
12 helpful to have some sort of statement from the 19 because | think it also would apply to the other cases
20 Commission thal says Kind of we realize that there was 20 [nvolved, too. |think it's a good umbrelia -- ;
21 this mess, we -- sorl of explains a little bit more 21 CHAIRMAN SMITH: Yeah. The thought of L
22 aboutl -- of our reasoning on that. And 1 don't know 22 sitling here and frying to flgure out that staterment
23 where the appropriate place {o do that is. Could that 23 now, with all of the other stuff we have to do --
24 justbe a saparats resolution — 24 COMMISSIONER PEACOCK: |have some thoughts
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1 commities so 1 City Clerk as required. The City Clerk promptiy ;
2 WS, SILVA: So let me clarify semething. In 2 notlified and provided a copy of the complaint to the k
3 the ordinance, when these Is an |ssuance of a public 3 Independent Evaluaior, and the Evalualor notified and
4 gtatement, that's fied to If the Commission found that 4 provided a copy to the respondent on July 24th, 2015, f
§ there was a violation In this -- [n this fitle. But 5 The Independent Evaluator's Report and Recommendatlons \
6 the Commission found thaf {here was no violation, and 6 were submitted to tha City Clerk on August 24th, 2015, j
7 sothe - it's not tied Into that that statement has to 7 and coples were then provided to the complainant,
8 be in conjunction with 2 motlon that there was a 8 respondents and Commission members and posted to the
% violation. % clty wab slte with the agenda for a hearing held on i
i0 CHAIRMAN SMITH: So you're saylng we could do | 10 September oth, 20116, At the hearing, the Commilsslon *
11 some Kind of a pubtic statement independent ~ 11 found that the respondents had violated
12 MS. SILVA: Independent - outside -- 12 Section 12.08.910 of the San Jose Municipai Code but ;
13  independent of the motlon that you did. 13 deferrad aclion on penallies pending an investigation
14 CHAIRMAN SMITH: Okay. Thaf's fine. That's 14  and hearing on allegations that & majority of
15 probably better., 15 candidates falled to meet the Municipal Code filing 1
16 COMMISSIONER PEAGOCK: That's fine, Thisis | 16 requirements for late contributlons during the City of
17 more for the historical record than — 17 San Jose June 2014 Primary Election, November 2014
18 CHAIRMAN SMITH: And | think it could also 18 Run-off Election, Apill 2016 Special Primary Eleciion
19 te Into things that we're dolng and some of the things 18 and June 2015 Special Run-off Election, Ata b
20 that we've already done In the Code and then soms of 20 continuation of the hearing heid on November 19, 2015, i
21 the things that we're going fo do on the resolution sa 21 the Commission rescinded the finding of a violation f
22 that these Kind of things don't happen again. [think 22 pending completion of a heating on the expanded ﬁ.é
23 the statement could include those kind of things. 23 complaint regarding other candldates In municipal g
24 MS. SILVA: And also take into consideration 24 elections held during 2014 and 2015,
25  ihat our next meeting is the second week of next month, 25 I'm going fo skip over the stuff about the ,
Page 54 Page 56 '
1 sgo this is not going fo come out in a week or two 1 resolution because we just talked about that in the
2 weeks. It's going fo have another meeting. We oniy 2 previous hearing. And about the rules. And we don't
3 have monthly meetings. 3 need fo infreduce anybody except the complainant, who
4 CHAIRMAN SMITH: That's fine. [l close it 4 s not - William Bohrer, who is not here, and Tim
5 again. And now that [¥'s closed, we'll put semething 5 Orozco, wha i knaw is here. )
6 on the agenda for next thme to talk about a public & Okay. Under the Commission's regulations and
7 statement addressing this whole sittation with this T procedures, the respondenis may submit a written
8 group of complaints. 8 responss fo the Reporl and Recommendations. The
9 Okay. Mow on fo the second one, which | 9 response may contain legal arguments, a summary of |1
10 suspect will take a lot Jess time, 10 avidence and any mitigating or exculpaiory information. 1
i1 Okay. If we're ready. I'm going fo 13 | believe we -- we received a response from
12 short-circulf soms of this stuff hare, 12 Mr. Orozeo dated September 8th, 2015, As faras |
13 Agaln, it's Wednesday, January 13th, 2018, 13 tnow, that's the only written response we've racelved,
14 and this hearing of the City of San Jose Ethics i4 And the complainant may also submilt a brief :
15 Commission Is belng held In Room W-120 of San Jose Glty | 15  or written argument. And we have not received anything |
16 Hall. All members of the Commisslon are present, 16 frarm the complalnant.
17 The Commisston wil continue & hearing on a 17 So, al this point, public comment. If anyone
1B complainl fled with the Gily Clerk on July 23rd, 2015, 18 would like to make a public comment, as we discussed
1% by William Bohrer alleging that Tim Orozco and the 19 lasttime.
20 Nelghbors for Tim Orozco for San Jose City Councll 20 Yes?
21 District 4 2015 Commilttee -- that's a mouthfut -- 21 MS. McDANIEL: Councll Member Khamis has
22 violated Seotion 12.06.910 of the San Jose Municipal 22 indicated that he would like io enter in the same
23 Code. Specifically, the allegation is that the 23 comments that he did previously for the other
24 respondent -- the respondents falled to file Late 24 complaint.
25 Centribution Reports on this Form 497 with the San Jose MR. KHAMIS: For ltem Number VIL
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1 CHAIRMAN SMITH: Ch, that's the other one, 1 told the 802 was sufficient, that information was up
2 MS. McDANIEL: He made it during HHIA, Z and available to the public in February -- on February
3 though. 3 26th. So everyone had the ablilty to see every
4 CHAIRMAN SMITH: So you want -~ 4 transaction on the net file after we finally got access
5 MR, KHAMIS; And for Tim foo. 5 o the net file on the 28th of February.
6 CHAIRMAN SMITH: Okay. So does thaimeanwe | 6 So | just want to relierate again this whole
7 just insert that without him actually having to get up 7 process. | think we've tearned a lot of things., And
8 andsay i? 8 [I'm glad o see, on the positive side, that you are
2 MS. McDANIEL: |s that okay or a no? 9 making changes. You shouid be commended for making
10 CHAIRMAN SMITH: If's okay with me. 16 those changes, Toni Taber should be commended for
11 MS. 8ILVA: That's fine. Just indicate the 11 coming forth and saying that there was violations by
12 same comments. 12 her offics in giving wrong Information. So | think
13 MS. McDANIEL: Okay. Okay 13 we're all coming to a better understanding and an
14 CHAIRMAN SMITH: Sams comments he made. 14 education process for San Jose.
15 Okay. 15 Thank you,
16 MR. KHAMIS: Save you guys time. 16 CHAIRMAN SMITH: That's -- thank you.
17 CHAIRMAN SMITH: Okay, That's fine. Your 17 Any other public comment?
18 comments apply to all three. So that was understood, | 18 If not, Mr. Miller, Bo you wantio - |
19 think. 19 don't know if there's anything left to say after last
20 Okay. Lel's see, Sothere was no ona 20 time.
21  wishing to make public comment? 21 MR. MILLER: 1don't have any report to make
22 Did you want to -~ do you want o make public 22 toyou, given the actlons you have taken.
23 comment rather than - 23 | do feel that -- | will offer the following,
24 MS. PERRY: Yesh, 24 which Is, in the future, in-my future lnvestlgations of
25 CHAIRMAN SMITH: Okay. Because you're the 25 complalnts that are filed, | do not belleve that
Page 58 Page 60
1 ftreasurer. Okay. So come on up. This is — okay. So i Tille 12 instructs me fo conslder an ethical lapse as &
2 that's Mr. Khamls. And this Is Linda Perry, right? 2 predicate for a factual finding of a violation ofthe
3 MS., PERRY: Yes. After six months. 3 Title 12 but, rather, is for the Commission to conslder
4 CHAIRMAN SMITH: Yes, we know yol how. 4 In finding mitigating circumstances that might indicate
5 MS. PERRY: | appreciate all the comments 5 a--how [t affects its penalties, And | do - so
6 thatwere made in the previous hearing, | think when & that's how I'm golng to coniinue fo proceed.
7 wa have 22 candidates telling you ail the same types of | 7 COMMISSIONER PIERRE-DIXCN: | don't think
8 Issues and also Mr, Miller -~ really, my concern Is 8 there's any problem with that. | think the problem was
9 thaiwe are freated equally under this, 9 then what happened In this particular case In terms of
10 To update the group over the six months, ali 10 not only what they were told but what was also In the
11 the 497 forms were filed, Including the loan. And, in 11 manual. That was where my problem came In,
12 fact, alf of them except that cne had been filed before | 12 CHAIRMAN SMITH: Okay. Thank you,
13 our first hearing with you, We self-corrected. 13 Any other comments or questions of
14 CHAIRMAN SMITH: Okay, 14 Mr Milier?
15 MS. PERRY: We did -- we sought the advice 15 Okay. Mr, Orozeo, did you care to say
16 from the Gity Clerk's Office as well as questioned 16 anything or - if you wish to, you can come forward
17 written materials that were submitted, that did not 17 and -
18 make sense, with the Stale. So we met the state i8 MR, OROZCO; Just public commeni.
19 threshold at all times. It was just your Tifle 12 that ig CHAIRMAN SMITH: Yeah, okay. We can go ahead [
20 had the difference. 20 and treal il as public comment. That's fine,
21 So, again, I'm concerned about the whole 21 MR. OROZCO: | don'l have any prepared
22 stigma of the process. |think, Mr, Peacock, you gave |22 remarks. But, you know, | do want io say if's been a
23 agood analogy. To me, if you're unethical, it was 23 long process, [want to thank you, the Commissioners,
24 intentional, you were trying o hide monay -- that was 24 for coming -- bringing us together, for highlighting,
25 25 comlng to making thls nile come to llght
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1 essentially, right? | mean, it was difficuit for us 1 and have reviewed all the evidence in the record by

2 candidates to - to find what this rule was all about, 2 affirning "So certified.” |

3 the late contribution rule. And now, because of your 3 Commilssioner Vemulapalli?

4 work, there has been change. And the City Councilis | 4 COMMISSIONER VEMULAPALLE So cerfiffed.

5 well aware of - you know, of making that change. In 5 CHAIRMAN SMITH: Commisslorer Peacock?

& fact, | belisve Jonnny Khamis said that they did make 6 COMMISSIONER PEACOCK: So certified,

7 the change. So -- and it's only because of your 7 CHAIRMAN 8MITH: Commissioner Gonzales?

B efforts that that happened. 8 COMMISSIONER GONZALES: So certified.

] So this will prevent candidates in the future 9 CHAIRMAN SMITH: Commisstoner Plerre-Dixon?
10 from making the same mistake. And so, you know, 10 COMMISSIONER PIERRE-DIXON: So certifled.
11 i¥'s -- it's an experlence, and it was a geod 11 CHAIRMAN SMITH: And me, Commissioner Smiith,
12 experience to run for City Council. And, you know -- 12 go certified,

13  but we want good candidates fo siep up to the plate. 13 One of these days I'm just going to. blank out

14 And the only way that they're going to do that s 14  and forgel somebody's name and be horribly embarrassed,

15  knowing that the Ethics Commission is not going to be | 15 but i hasn't happened vet, | don't think,

16 down their back. 16 Ckay. One mare item here. Agaln, under the

17 And, as you said, | mean, [ can't afford to 17  Coundll’s -- Commissien's ragulations and procedures,

18 hire an attorney to run for office. Somjusta 18  we shall issue a decision by resolution. At this point

19 simple guy. You know, an average — an average guy | 19 | would entertaln a modion directing the City Attorney

20 that stepped up to the plats, ran for Council. And | 20 to draft a resolution of the Commisston's findings and

21 don't want to be discouraged in the future from evar 21 authorizing the Chair to approve and sign the

22 having fo run again. So -- and we don't want to 22 resolution.

23 discourage other candidates to run again. 23 {4 move. So moved,

24 So | just want {o thank you. Thank you so 24 Do | have a secend?

25 much for your service. And that's that. Thank you. 25 COMMISSIONER PIERRE-DIXON: Second.
Page 62 Page 64

1 CHAIRMAN SMITH: Thank you, 1 CHAIRMAN SMITH: Gommissioner Plarre-Dixon

2 Ckay, The complainant is not here, so there 2  seconded. '

3 would be no complalrant's testimony, 3 All in favor?

4 And we move on to Commission discussion and 4 {All Commissfoners responded Aye.}

5 gction. I'm going to kick it off by making the same 5 CHAIRMAN SMITH: Opposed?

& motion that | made before, In the last hearing. 6 (No responss.) '

7 Without geing through alkthe verbiage, | move that the 7 CHAIRMAN SMITH: H's unapimous.

8 Commission find that there is sufficlent evidence to 8 This hearing Is closed.

9 establish that no violation has occurred. 9 {Discusslon off the written record.)

10 COMMISSIONER PIERRE-DIXON: [would second. | 10 CHAIRMAN SMITH: It is Wednesday,

11 CHAIRMAN SMITH: Any discussion? 11 January 13th, 2016, and thls hearing of the City of San
i2 if not, all In favor? 12 Jose Ethlos Commission is being held in Room W-120 of
13 (Commissioners Smith responded Aye and 13 San Jose City Hall. Ali members of the Commission are
14 Commissloners Plerre-Dixon and Peacock raised their 14 present.

15 hands.) 15 The Commisslon wiil conduct a hearlng to

16 CHAIRMAN SMITH: Opposed? i€ consider action to rescind or amend the penalty Imposed
17 {Commissioners Gonzales and Vemulapalfi 17 inthe case of a complaint filed with the Cily Clerk on

18 raised their hands.) 18 June 5Bth -~ do we have any water In here, or do we not
19 COMMISSIONER GONZALES: Me. 18 have that either?

20 CHAIRMAN SMITH: it's 3to 2 again. And the 20 MS. TABER: We have drinks,

21 motien passes. 21 CHAIRMAN SMITH: I'm losing my volce.

22 Okay. Sc we need -- with that, we need lo 22z Thank you. Okay, I may no! sound better to

23 geta cerlification. Upon adoption of the motion, the 23 you, but it sounds belier to me,

24 Chair must ask each Comtnission member to certify that 24 Okay. Where was I? Lel's see. To

25

they have heard of read the iasiimony aitha hearlng
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1 The Commission will conduct a hearlng to 1 having this hearing. And a motion was made earlier in *
2 consider actlon to rescind or amend the penalty imposed 2 the mesting this svening - and it passed by a 4-to-1
3 Inthe case of a complaint filed with the Clty Clerk on 3 vole ~ fo have this hearing to consider rescinding or 2
4 June 5th, 2015, by Tom Cochran alleging that Manh 4 amending the penalties,
5 Nguyen and the Manh Nguyen for Clty -- San Jose City 5 I'm going to skip over the stuff about the '
6 Council D4 2015 Committee violated Section 12,06.9100f | 6 resolution and that the hearing is open to the public, ;
7 the San Jose Munigipal Code. Specifically, the 7  eteetera, 5
8 allagation was that the respondent falled to file 8 And at this time I'd ask that the -- well,
9 Form 497s, reporting as late contrlbutions rumerous 9 okay. Is anyone here officially representing the §
10 nonmonetary contributions received during the 10 respondent?
11 statutorly required “Late Contribution peried 11 Mr. Padilla, Okay.
12  immedlately preceding the date of the election. The 12 And there's no one here, as far as | know,
13 City Clerk promptly notifled and provided a copy of the 13 representing the original complainant; is that correct? §
14 compflalnt to the Indapendent Evaluator, and the 14 Okay. As far as Respondents’ written ‘
15 Evalualor notified and provided a copy to the 15 response, we have a response from Manh Nguyen dated t
16 respohdent on June 5th, 2015. The Indspendent 16 January $2th, 2016, which was attached to the agenda.  {!
17 Evaluator's Report and Recommendations were submitted | 17 So, Commissloners and staff, we all have a copy. ‘1
18 f{o the City Clerk on July 1st, 2015, and copies were 18 And we have not received anything from the :
19 then provided to the complainant, respondents and 19 original complainant. *
20 Commisslon members ahd postad to the city web slie with | 20 Do we have any public comment on this [n b
21 the agenda for a public hearing held on July 8, 2015, 21 addltion to -- we had public comment when we were
22  Afier considering the Report, festimony and evidence 22 considering having this hearing. [s there any
23 presented at the public hearing, the Ethics Coramission 23 additional pubiic comment? >
24 made the following findings and conclusions, which are 24 No? Okay. Do we need to hear anything from
25 documented in Commisslon Resolution 2015-13: 25 the Evaluator?
Page 66 Page 68
1 One, that based on the preponderance of the 1 COMMISSIONER PIERRE-DIXON: No,
2 evidence presented from the entire record and 2 CHAIRMAN SMiTH: No, Okay.
3 proceedings, there was sufficlent evidence o establish 3 Would -- okay. We can {ake festimony If --
4 thai at least 99 violations of San Jose Municlpal Code 4 as far as the respondent, if you wish. | can swear you
5 Section 12.08.810 by Respondents Manh Nguyen and Manh | 5 In and iake testimony, or do your previous comments
6 Nguyen for San Jose Counch D4 2015 Committee with & cover what you wanl fo cover? If's up to you.
7 respedt to the allegations In the Complaint have 7 MR. PADILLA: H's always fun fo be on the
& occurred; and 8 record.
9 Two, that the Ethlcs Commissien In Imposing 9 CHAIRMAN SMITH: Okay. So raise your right
10 penaliies considered all the relevant circumstances 10 hand, please.
11 surrounding the case and mitigating sircumstances; and 11 MR. DO Fll keep that in mind, though,
12 Three, that the penaity imposed Is assessed 12
13 al $10,000; and 13 JONATHAN PADILLA,
14 Four, that the penalty bnposed includes 14 being first duly sworn by the Chalrperson to tell the
15 gonsideration of all late contributlons and Statement 15 truth, the whole truth and nothing but the truth,
16 and Reporting requirements on Form 497s for both the 16 ftestified as follows:
17  April 7ik, 2015, and June 23rd, 2018, District 4 17
18 Speclal Elections. 18 GHAIRMAN SMITH: Okay. Go ahead.
19 Pursuant to San Jose Municipal Code 1% MR. PADILLA: 'l just ba brief. | think
20 Section — I'm golng to leave that out, as to how we 20 folks here have heard me probably toe much over the
2t got here., The botlom line Is, because additional 21 |ast haif-year, i'd like to -~ hope that this is the
22  Information came up, with an additional comptaint which 22 last day we've enlered this fong nightmare for the City
23 was filed and then expanded to Include a total of 23 of an Jose. |think the comments entered into the i
24 21 other candidates for similar bt not |denfieal, 24 record from our commentary daled January 12th speak for |3
25 certainly, sliuations, | requested that we consider 25 themselves
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1 | will say that | think, In the spirit of 1 COMMISSIONER GONZALES: Question,
2  what happened with the other cases, the best thing to 2 CHAIRMAN SMITH: Yes. :
3 dowould be to have no penaily; In fact, agendize this 3 COMMISSIONER GONZALES: So, Just to clarify ,
4 o have the finding removed entirely, to follow the 4 orconfirm, If we are going 1o rescind it, there is no
5 precedent from the other hearings. That would be the 5  minkmum penally?
& argument | would make. 6 CHAIRMAN SMITH: Right. it's only -- It's ;
7 And Councll Member Nguyen, who Is not here 7 only If we declde to assess a penalfy under the old 3
8 tonight, had no maliclous intention on any of this. It & jules that the thousand dollars kicks in. That's why ii
% was clearly a mistake, a mistake that has led us to, 9 we had to take the break, to make sure we had It ’;
10 possibly, on a good side, a clear look at the ethics 10 siralght with the City Attorney. So, basleally, If
11 situation facing the Cily of San Jose, how we can make | 11 we - If this motion were to pass, the final result :
12 our system stronger. | know the Council member has 12 would be the eriginal finding of viclation would stand,
13 felt that - his hope, that out of all this turmoil the 13  but because of mifigafing clrcumstances there would be
14 Cily faces, that our system of democratic processes 14 no penalty.
15 becomes stronger and thal people iake a more active 15 Discusslon?
16 role In their government. The last thing we want is 16 Commissioner Peacock?
17 that this have a chilling effect on enfry of people 17 COMMISSIONER PEACOCK: Yeah, thislsalsoa |
18 into government. 18 ruestion to clarify -- [ think Ii's obvious -- to make 3
19 So those would be my commenis. Again, 19 sure. Out of the range of candidates we discussed :
20 - hopefully allows us the ability 1o look at the system 20 {onight who have been part of this -- this Inquiry, all ;
21 as a whole and to avaid the politics behind the Ethics 21  of them except for ona would be seen as having no
22 Commission. Because | fear It has become avenue for | 22  violafion. Cotncil Member Nguiyen would be shown with a 5
23 folks that have personal vendettas amongst each other, {23 violation, but he -- f"
24 And that's the last thing ws want for City resources 24 CHAIRMAN SMITH: That's correct.
25 and others. We've seen that be the case far too often 25 COMMISSIONER PEACOCK: -- but his would not
Page 70 Page 72
1 {he last few years. 1 be - have a penalty, right?
2 CHAIRMAN SMITH: Any questions? 2 CHAIRMAN SMITH: Thal's correct.
3 Thank you. 3 Any othar dlscusslon?
4 Okay. So the complainant is nof present, so 4 Ckay. Let's vole, Allin favor of the
5 we wll not have any testimony. 5 motlon {o rescind the penally.
6 Baslcally, now is the fime 1o make a 6 (All Commissioners raised their hands.)
7 decislon, We have found violations, and we consider 7 CHAIRMAN SMITH; It's unanimaus,
8 orders and penalties. And we have four options. We 8 Okay. So | need, agaln, to ask each j
9 can find mitlgating cireumstances, In which case we 9  Commission member to cedify that you have heard or i
10 would rescind the original penaly and take no further 10 read the testimony and reviewed all the evidence in the i
11 action; we could issue a public statement or reptimand; 11 record by affirming "So cerlified." j
12 we could require corrective action by a particular 12 Commissioner Vemulapalli?
13 deadline and/or we ¢an Impose a penally in accordance 13 COMMISSIONER VEMULAPALLLL So cerlified.
14 with Chapter 12.04, which, as we discussed eatlier, If 14 CHAIRMAN SMITH: So certified.
15 we do declde to impose -- | guess it would be rescind 15 Commlssioner Peacock?
18 the original and agree -- and impdse a different 16 COMMISSIONER PEACOCK: So certified.
17 penalty, but It would have fo be at least a thousand 17 CHAIRMAN SMITH: Commissionar Gonzales?
18 dollars. 18 COMMISSIONER GONZALES: So ceriified,
18 And I'm not going to make a motion. 'm 15 CHAIRMAN SMITH: Commissioner Plerre-Dixon?
20 gaing to [eave the floor open. Discussion, motion, 20 COMMISSIONER PIERRE-DIXON: So certified, ;
21 whalever you wanl, . 21 CHAIRMAN SMITH: And me, Commissioner Smith, {1
22 COMMISSIONER PIERRE-DIXON: |saywe make a | 22  so cerified,
23 moflon to rescind the penalty. 23 Now, | need to ask the question kind of to
24 CHAIRMAN SMITH: I'll second that. 124 the point that Commissioner Gonzales made at our last
Discussion? 25 meeting. Given that the -- this relaies to the FPPC
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: 1 Given that the FPPG took no action based on action we 1 thing that has changed is there were claims made at the
2 had taken, should we take some step fo nofify the FPPC 2 ttme of the original hearing about bad advice from the
3 that we have rescinded that action, and then it's up to 3 Clerk's office. And we discounted that, largely, |
§ 4 them to decide If they want to do anything? 4 belleve, In making our findings. And l{ was when we
! 5 MS. SILVA: There was a separate filing that 5 goithe cther cases that we realized, oh, yeah, There
& was mads to the FPPC, 6 was some bad advice,
: 7 MS, TABER: Yeah, | would be more 7 So { think, in ali fairness, the violations
i 8 comfortable. Because | believe it had been referred to 8 are sHll there. And they're rather large violations
}f 9 ihe FPPC by somebody else, 9 and a ot of them. But the matter of - af least as It
| 10 CHAIRMAN SMITH: Oh, It didn't come from us. 10 relates to the Municlpal Gode Tequlrement regarding the
i 11 That's right. 11 centributions of over 280 within the last 16 days,
i 1z MS. McDANIEL: There was a complaint. There 12 that's different. As far as the state rules, 1 don't
13 was a complaint. 13 know thal anything has changed,
14 CHAIRMAN SMiTH: They sent a lelter -- 14 COMMISSIONER PEACOCK: To me, It seems
15 COMMISSIONER GONZALES: 1t was the same 15 appropriate that if the -- if the FPPC made a decislon
16 complainant. 16 based oh one action of this Commission, Itwatld just
17 CHAIRMAN SMITH: It was the same — yoaah, it 17 be fal 1o say -- to notify the Commission that whal we
18  was the same compiainant. Bul we saw a [etter from the § 18 did changed. And they -- l]
18 FPPC that basically sald, as { recall, because San Jose 19 CHAIRMAN SMITH: That wasn't -- Jt
20 Ethics Commisslon has Imposed a fine we're not going to ] 20 COMMISSIONER GONZALES: The latter says "The
21 do anything. 21 Enforcement Divislon has compleied ifs investigation of |
22 MS. McDANIEL: Cachran filed a complaint with 22 the facis" So the FPPC did conduct its own
23 us as well as this Commisslon, and they responded to 23 Investigation. 1den't know the correspendence between ;
; 24 hls complaint. 24  Councit Member Candidate Manh Nguyen and the FPPC. But i
: 25 CHAIRMAN SMITH: F'm Just wondearing if we 25 the only declslon they made regarding our actlons was I
Page 74 Page 76 j%
I 1 should do anything. 1 penalization. {‘
' 2 MS. TABER: 1was thinking of something else. 2 CHAIRMAN SMITH: Right. Yeah. So --yeah. i_i
‘ 3 CHAIRMAN SMITH: | don't know. | guess -- 3 5ol guess if sumebody wanted to, we cotld have & |
4 anybody, staff, have any advice on that as to - or 4 motion to notify FPPC of this change of circumstance, |
5 we're free to do what we want? 5 We have a comment. 't accept a comment.
] MS. DEIGNAN: You're free to do what you 6 MR. PADILLA; Just a quick comment. 1f :
7 want, 7 notice is to be given, that would be to explein the
8 COMMISSIONER GONZALES: | would suppori B * extenuating circumstances and just the quagmire that |1
9 refering it back to the FPPC, Because he did violate S the Clty has gone through, That would basically note |
10 state law, and they did indicate that they agreed with 10 the situation with the Clerk's Office and explain the |
11 our findings and did not penalize him because they 11 relevence to the whole scenario.
12 thought we were going to penalize him. And 12 MR. DO And it Is not only that you dismiss
13 Commissioners and people testifying over the past 13 the fine -- dismiss the fine today, but you also
‘ 14 hearings have said that facts have changed, but I don't | 14 dismiss the 20-plus others.
15 think facts of this case have changed. The only thing 15 CHAIRMAN SMITH: ! think, fo be fair, we all
16 that's really changed is that we found out more people 16 have to be put info perspective. 1t wouldn't just be,
17 violated the law, 17 Oh, by the way, we had a change of heart. Yeah, it
18 CHAIRMAN SMITH: That's correct. 18 would have to be -~ it would be — could be rather
19 COMMISSIONER GONZALES: And so, fromthe |19 extensive explanation for .
20 start, the same defense complaints that Council Member | 20 MR. DO And would open the additional i
21 Manh Nguyen gave to the State, is the same asitis 21 jnvestigation that we have fo go through, And Manh |
22 now. [would think the FPPC would still have its 22 Nguyen would have to go through a fact-finding for the {:
23 finding of a violation. 23 FPPC that he went through here,
24 CHAIRMAN SMITH: Yeah, [ think the only 24 CHAIRMAN SMITH: Right. Well, that's --
25 thmg - correct my agreemant W|th you l thmk the one 25 yeah I dcm't know
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1 | can -~ did we have -- wa don't have a 1 E
2 motlon. Yeah, | do think thare's an up slde and a down 2 I, NOELIA ESPINOLA, do hereby cerilfy: 3
3 slde. Onthe ohe hand, | think it would be fals, if 3 That sald hearing was taken down by me at the
4 {hey based thelr decision on penaliies an something we 4 ime and placa thereln named, and thersafter reduced to
5 did, to let them know. But, on the other hand, i i's 5 computerized transcription under my directian. lf}
6 going to continue, it would take a rather exterisiva 6 I further certify thaf [ am not Interested in
7 letter to -- a wall-thought-out letter to lay out all 7 the outcome of this hearing.
8 the creumstances. And It might keep this whole thing 8 ]
¢ dragging on for more months while the FPPC messes with 2
10 it Im sort of - 1 don't know. 10 et
11 Other commenis? )
12 COMMISSIONER VEMULAPALLL: Are we required fo i; NOELIA ESPINOLA, GSR #8050
13 et them - are we required 1o ~ 15
14 COMMISSIONER GONZALES: We're not reguired 14
15 to, We have an option to defer [f to the FPPC, 15
16 CHAIRMAN SMITH: Hang on a second, Okay. 16
17 So- okay. Well, we need a motion or we move on and 17
i8 close the hearing. 18
3 Don't have a motian? Okay, We don't have a 19 !
26 motion. 20
21 So, under the Commission's regutations and 21
22 procedures - although | guess clty staff could feet 22
23 compelled independent of us, If they wanled to, if they 23 ;
24 felt It was the right thing fo do, 24 B
25 Anyway, under the Coimmlssion’s regulations 25
Page 78
1 and procedures, the Commission shall lssue a declsion
2 by resolution, At thls time | would entertaln a motion
3 directing the City Attorney to draft a resolution on
4 the Commisslon's findings and penalties and authorizing
5 the Chair to approve and sign the resolution,
6 So moved.
7 CHAIRMAN SMITH: Poi have a second?
B COMMISSIONER PIERRE-DIXON; Yes.
8 CHAIRMAN SMITH: Secend. Okay. Allin
10 favor?
11 {All Commissloners responded Ays.} i
12 CHAIRMAN SMITH: Any opposed? 3
13 {No response.)
14 CHAIRMAN SMITH: Okay, Passes unanimously.
i5 This hearing is now closed, and we'll move on
16 f{o other business, _
17 {Whereupon, ltem Ill Hearings concluded at g
18 7;33 p.m) g
19 |
20 ?
21 i
22 i
23
24
25
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