
City of San Jos6
Ethics Commission

MEETING MINUTES
December 10, 2014

Call to Order & Orders of the Day

Roll Call

PRESENT: Chair Michael Smith, Vice Chair Rolanda Pierre Dixon, Cormnission Members
Linda Edgeworth and Chris Peacock (till 7 p.m.)

ABSENT:    All Present.

STAFF:

OTHER:

Deputy City Attorney Arlene Silva, City Clerk Toni Taber, Assistant City Clerk
Tom Graves, Investigator/Evaluator Steven Miller and Deputy City Clerk Ruth
Ka’antz.

Noelia Espinola, Court Reporter with Advantage Reporting Se~wices

Call to Order

The members of the San Jos6 Ethics Coarnnission convened at 5:31 p.m. in Room W-262 of City
Hall, 200 E. Santa Clara Street, CA 95113.

orders of the Day

Action: Upon 1notion by Vice Chair Rolanda Pierre Dixon, seconded by Commissioner Linda
Edgeworth and can’ied unanimously, the Commission approved the adoption of the December
10, 2014 agenda. (4-0.)

II. Closed Session - None

III. Hearings
A. Hearing on Complaint filed by Bui Dinh against Dave Cortese and Dave Cortese for

Mayor 2014 filed October 14, 2014, alleging violations of Title 12 of the San Jose
Municipal Code (Independent Investigator/Evaluator)

Document Filed: (1) Report from Hanson Bridgett LLP dated December 3, 2014
regarding Bui Dinh against Dave Cortese and Dave Cortese for Mayor 2014 Committee
(Complaint Number One) addressing the alleged violation of Title 12.06.910 of the San
Jos6 Municipal Code - Coordination and Failure to Report Expenditure Made at Behest
of Candidate. (2) Letter from Complainant Bui Dinh, dated December 9, 2014 regarding
Complaint Number 1 and 2 filed October 14, 2014. (3) CD: september 21, 2014 Musical
Event Campaign, 24-minute version, provided by Bui Dinh.
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Discussion: Chair Michael Smith sunmlarized the hearing procedures and opened the
public hearing. All members of the Commission were present. This complaint alleges
a violation by Dave Cortese and Dave Cortese for Mayor 2014 Committee;
Complainant Bui Dinh alleges that the Respondent coordinated in the planning of a
campaign event on September 21, 2014 (the Event) such that the expenditures made
by those planning the Event were in fact made at Respondent’s behest and should
therefore have been reported as contributions by the Respondent.

Complainant Bui Dingh was present for this hearing.

The Evaluator Steve Miller presented his report, addressing his conclusion that
sufficient facts exist that a contribution was made at the behest of the Respondent and
not reported in violation of the Municipal Code. The Evaluator advised that given the
expense that would be incurred in further investigation, given that Respondent did not
actively participate in the plmming of the Event, and given that the likely dollar value
of any unreported contribution discovered through further investigation will be small,
the recomlnendation was that the Commission take no further action and close the file
on the matter.

The Commission discussed the details of the complaint and the report. Staff
responded to Commission questions.

Chair Michael Smith swore in Complainant Bui Dingh. The Complainant provided
testimony regarding the alleged violation and asked that this investigation be based on
the uncut 24-minute video of the Event rather than the 16-minute video to clarify the
nature of the event as a campaign event.

Chair Michael Smith swore in Witness Duc Lam. The Witness provided testimony
and responded to questions from the Commission.

Motion: Chair Michael Smith moved that, based upon a preponderence of the
evidence, a violation has occurred with regard to coordination between the candidate
and the organizer for the Event resulting in a contribution that was not reported.
Commissioner Edgeworth seconded the motion.

Action: On a call for the question, the motion failed. (0-4. Noes: Smith, Edgeworth,
Pierre Dixon, Peacock.)

Motion: Chair Michael Smith moved that further investigation be conducted to (a)
ascertain communications between the organizers of the Event and Dave Cortese’s
staff; (b) obtain more information concerning expenditures associated with the Event;
and (c) name Tam Nguyen as an additional Respondent to the Complaint, to the same
extent as Dave Cortese. Vice Chair Rolanda Pierre Dixon seconded the motion.
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Action: On a call for the question, the motion carried unanilnously, with the hearing
to be continued to allow for further investigation. (4-0.)

Vice Chair Rolanda Pierre Dixon stressed the importance that everyone be aware of
not crossing the line by engaging in express campagn advocacy when conducting
GOTV events, so any such future violations may be prevented.

go Hearing on Complaint filed by Bui Dinh against Ban’y H. Do, Thien L. Huymh, Tho T.
Nguyen, and Thu M. Hoang filed October 14, 2014, alleging violations of Title 12 of the
San Jose Municipal Code (Independent Investigator/Evaluator)

Document Filed: (1) Report from Hanson Bridgett LLP dated December 3, 2014
regarding Bui Dinh against Barry H. Do, Thien L. Huynh, Tho T. Nguyen, and Thu M.
Hoang (Complaint Number Two) addressing the alleged violation of Title 12.06.910 of
the San Jos~ Municipal Code - Failure of Independent Committee to Report
Expenditures. (2) Letter from Complainant Bui Dinh, dated December 9, 2014 regarding
Complaint Number 1 and 2 filed October 14, 2014.

Commissioner Chris Peacock left the hearing at 7:00 p.m.

Discussion: The Evaluator Steve Miller presented his report, addressing his conclusion
that, as in the first case presented, the organizers blun’ed the distinction between a Get
Out the Vote (GOTV) effort and a campaign advocacy event, yet the requirement to form
a Committee is triggered by making either $1,000 in independent expenditures or
$10,000 in contributions, and the Evaluator finds no evidence to suggest that either of
these two instances have occurred.

Chair Michael Smith swore in Respondent Barry H. Do. The Respondent provided
testimony. He aclcnowledged his cooperation with the investigation and testified that all
candidates were invited via public television to take part in the GOTV effort.

Vice Chair Rolanda Pierre Dixon stressed that the same manner of invitation must be
extended to all candidates in a GOTV event with no exceptions and there should be no
indication that one candidate is being promoted over another. The Respondent answered
questions posed by the Commission.

Chair Michael Smith swore in Respondent Tho Nguyen Tan. The Respondent provided
testimony and responded to questions from the Commission. Motion: Commissioner
Linda Edgeworth moved that based on the evidence provided it should be concluded that
there is no violation of the Municipal Code, that the Commission dismiss the complaint
and close the case file. Vice Chair Rolanda Pierre Dixon seconded the motion.

Action: On a call for the question, the Evaluator’s report was adopted, finding that based
on the evidence provided no violation of the Mnnicipal Code occurred, that the
complaint be dismissed and that the file be closed. (3-0-1. Absent: Commissioner
Peacock)
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Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Edgeworth So certified
Commissioner Peacock Absent

Action: Upon motion by Vice Chair Rolanda Pierre Dixon, seconded by
Commissioner Linda Edgeworth and carried, the Commission moved to direct the
City Attorney to draft a Resolution on the Colnlnission’s Findings; and further, that
the Commission authorize the Chair to approve and sign the resolution. (3-0-1.
Absent: Commissioner Chris Peacock)

Hearing on Complaint filed by Carol Garvey filed October 29, 2014, alleging violations
of Title 12 of the San Jose Municipal Code by Neighbors for Sam Liccardo for Mayor
2014. (Independent Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated December 3, 2014 regarding
Carol Gmwey versus Neighbors for Sam Liccardo for Mayor 2014 addressing the alleged
violation of Title 12.06.910 of the San Jos6 Municipal Code - Disclosure of Campaign
Contribution.

Discussion: The Evaluator Steve Miller presented his report, addressing his conclusion
that no violation of the Municipal Code has occurred.

Ragan Henniger, representing Sam Liccardo for Mayor 2014 was present but offered no
testimony. The Complainant was not present.

Motion: Vice Chair Rolanda Pierre Dixon moved that based on the evidence provided it
should be concluded that there is no violation of the Municipal Code and that the
Commission dismiss the complaint and close the case file. Commissioner Linda
Edgeworth seconded the motion.

Action: On a call for the question, the Evaluator’s report was adopted, finding that based
on the evidence provided, no violation of the Municipal Code occurred, the complaint be
dismissed and the file closed. (3-0-1. Absent: Commissioner Chris Peacock)
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Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Edgeworth So certified
Commissioner Peacock Absent

Action: Upon motion by Chair Michael Smith, seconded by Commissioner Linda
Edgeworth ,and carried, the Con-nnission moved to direct the City Attorney to draft a
Resolution on the Commissions’ Findings, and further, that the Commission
attthorizes the Chair to approve and sign the resolution. (3-0-1. Absent:
Commissioner Chris Peacock)

IV.

No

Consent Calendar
A. Approve the Minntes of September 10, 2014 -Regular Meeting

Deferred to December 10,2014

B. Approve the Minutes of November 12, 2014 - Regular Meeting

Docurnents Filed: Draft Ethics Commission minutes for the November 12, 2014
meeting.

Action: Upon a motion by Vice Chair Rolanda Pierre Dixon, and seconded by
Commissioner Linda Edgeworth and carried, the Commission approved the meeting
minutes of November 12, 2014. (3-0-1. Absent: Chris Peacock.)

Reports
A. Chair -Chair Smith reported on the resignation of Commissioner Leon Louie and the

pending resignation of Commissioner Linda Edgeworth.
B. City Attorney - None

1. Legislative update

Co City Clerk - City Clerk Toni Taber reported on the New Law Seminar she attended
and announced that the recruitment for the vacancies on the Ethics Conm~ission has
been posted.
1. Legislative update - None
2. Status of compliance with Commission resolutions - None
3. Status report on filings (Form 700, Campaign Statements, Lobbyists) -

City Clerk Toni Taber offered that filing deadline is in January, and she will offer
a full report in February.

4. Elections update - City Clerk Toni Taber announced that a Special Election will
be held in April for the District 4 Council Seat, and the nomination period opens
on Monday, December 15, 2014.

D. Investigator/Evaluator - None.
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VI. Old Business
A. Status, review and possible action on Gift Ordinance and Frequently Asked Questions

Sheet (City Attorney)

Action: Item deferred to next meeting scheduled for January 14, 2014.

B. Discussion, review and possible action on Open Government Legislation and the
effects it will have on the Ethics Commission (City Attorney)

Docnments Filed: Ordinances 29460 and 29461.

Action: Item deferred to next meeting scheduled }’or January 14, 2014.

Status, discussion and possible action on extension of current contract for
Independent Evaluator/Investigator and RFQ for new contract commencing July 1,
2015 (City ClerldCity Attorney)

Discussion: Extension of the contract to June 30 for Hanson Bridgett went to Council
on December 9, 2014 and has been approved and signed.

Chair Michael Smith has provided editorial changes for the RFQ to Deputy City
Attorney Arlene Silva, and she outlined additional changes provided by
Commissioner Linda Edgeworth; once finalized, City Clerk Toni Taber, will continue
the process with Purchasing. Interviews should be conducted no later than June 2015,
since the contract starts July 1, 2015.

Motion: Chair Michael Smith moved approval of the RFQincluding any additional
editorial changes as dete~a-nined by City Staff. Commissioner Linda Edgeworth
seconded the motion.

Do

Action: On a call for the question, the Evaluator/Investigator RFQ was approved as
con’ected, autl~orizing the City Attorney and City Clerk to make editorial corrections
as required, was approved. (3-0-1. Absent: Commissioner Chris Peacock)

Discussion, review and possible action on Form 500 language to ensure timely
submittal

Documents Filed: Blank Form 500 and San Jos~ Municipal Code (SJMC) section
12.06.500 et seq.

Discussion: City Clerk Toni Taber indicated that Municipal Code language
addressing the 14-day deadline for Form 500’s for the special election will need to be
addressed, since it now states they must be completed within 14 days of primary for
candidates to be included in the run-off. The election is to be held on April 7th’ and
April 10 is the deadline for new ballot designations and candidate statements to be
received by the Registrar of Voters.
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Action: Item deferred to next meeting scheduled for January 14, 2014.

VII. New Business
A.    Ad hoc subcommittee

VIII.

IX.

Discussion: City Clerk Toni Taber discussed the possibility of working with City
Clerk staff on a translation project to create outreach for Vietnamese community,
although a certified translator would be required to comply with existing
requirements.

Action: Item deferred to next meeting scheduled for January 14, 2014.

Public Comment - None.

Future Agenda Items and Adjournment
The next regular meeting is Wednesday, January 14, 2015 at 5:30 p.m. in City Hall, Wing
Room 262.

The following agenda items will be discussed at the January 14, 2015 Ethics Commission
meeting:

¯

O

0

Continuation of discussion regarding Bui Dinh complaint against Dave Cortese
filed on October 14, 2014.
Continuation of discussion regarding establishment of an EthicsXSmmnission ad
hoc Subcommittee to explore opportunities for outreach to ethnic and specialized
media regarding campaign and ethics regulations and policies per the
Commission’s FY2015 work plan
Gift Ordinance and FAQs
Open Government Legislation
Approval of September 2014 Meeting Mim~tes
Update on RFQ for Evaluator/Investigator
Changes to Form 500 form/instructions and possible changes to SJMC
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The meeting was adjourned at approximately 8:31 p.m.

MICHAEL SMITH, CHAIR

ATTEST:
ELECTIONS COMMISSION SECRETARY

II J. TABER, CMC
CITY CLERK

Attachment: Transcript of Hearings dated December 10, 2014, Reported by
Noelia Espinola, CSR, License Number 8060, Advantage Reporting Services,
No. 48766, pages 1 through 121.






















































































































