
CITY OF ~

SAN JOSE
CAPITAL OF SILICON VALLEY

ELECTIONS COMMISSION
Meeting Minutes
February 13, 2013

ROLL CALL

PRESENT:

ABSENT:

STAFF:

Chair Michael Smith, Vice-Chair Erica Cosgrove, Commission Members Rolanda
Pierre-Dixon and Leon Louie

Commission Member Linda Edgeworth (could not connect via teleconference)

Investigators/Evaluators Joan Cassman and Steven Miller, Senior Deputy City
¯ Attorney Sandra Lee, Acting City Clerk Toni Taber and Deputy City Clerk
Cecilia McDaniel

OTHER: Noelia Espinola, Court Reporter with Advantage Reporting Services

ORDER OF BUSINESS

I. CALL TO ORDER

The members of the San Josd Elections Commission convened at 5:40 p.m. in Room W-262 of
City Hall, 200 E. Santa Clara Street, CA 95113.

II.    ADOPTION OF THE AGENDA

Action: Upon a motion by Commissioner Rolanda Pien’e-Dixon, and seconded by
Commissioner Leon Louie, the Commission approved the adoption of the January 24, 2013
agenda. Vote (4-0-1; Commissioner Linda Edgeworth absent)

IlL PUBLIC COMMENT - None

CLOSED SESSION - None

APPROVAL OF MINUTES
A.    October 30, 2012 - Special Meeting

Document Filed: Draft Elections Commission Minutes for the October 30, 2012
Special Meeting.

Discussion: The Commission reviewed the minutes.

Action: Upon a motion by Vice-Chair Cosgrove, and seconded by Commissioner
Rolanda Pierre-Dixon, the Commission approved the meeting minutes from
October 30, 2012. Vote (4-0-1; Commissioner Linda Edgeworth absent)
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VI.

VII.

B. January 9, 2013 - Regular Meeting

Discussion: Chair Michael Smith informed the Commission that the draft
meeting minutes from January 9, 2013 were not completed in time for posting.

Action: Per the request by Acting City Clerk Toni Taber, the approval of the
January 9, 2013 meeting minutes are defen-ed to the next Elections Commission
meeting, currently scheduled for March 13, 2013.

REPORTS
A.    Chair - Chair Michael Smith aclcnowledged Vice-Chair Erica Cosgrove’s last

meeting and thanked her for her service to the Elections Commission. Chair
Smith also announced the results of the recent recruitment to fill the two
vacancies on the Commission; Chair Michael Smith was reappointed and Cba’is
Peacock was appointed to fill the other vacancy.

B. City Attorney - None
C. City Clerk - None
D. Investigator/Evaluator - None

ITEMS SCHEDULED FOR ACTION
A. Continuation of hearings held on January 24, 2013 on the following related

complaints:

Complaint filed by John Daley on October 10, 2012 alleging violations of
the San Joss Municipal Code by Jimmy Nguyen, candidate for Council
District 8. (Independent Investigator/Evaluator)

Complaint filed by Dennis Hawkins on October 26, 2012 alleging
violations of the San Joss Municipal Code by Crema Coffee Co., et al.
(Independent Investigator/Evaluator)

Complaint filed by Dennis Hawkins on November 16, 2012 (and amended
on December 7, 2012) alleging violations of the San Josd Municipal Code
by Friends of Jimmy Nguyen, et al. (Independent Investigator/Evaluator)

Documents Filed: 1) Report Number 1 from Hanson Bridgett LLP dated January
3, 2013 regarding John Daley v. Jimmy Nguyen Complaint filed October 10,
2012; 2) Report Number 2 from Hanson Bridgett LLP dated January 3, 2013
regarding Dennis Hawkins v. Crema Coffee Company, et al. Complaint filed
October 26, 2012; 3) Report Number 3 from Hanson Bridgett LLP dated January
3, 2012 regarding Dennis Hawldns v. Friends of Jimmy Nguyen, et al. Complaint
filed December 7, 2012 (as amended); 4) Report Exhibits; 5) Report Appendix; 6)
Response to Evaluators Report Number 1 from Richard Robinson, Attorney for
Respondent Jirmny Nguyen, dated January 8, 2013; 7) Response and Objection to
Report Number 3 from Tam Nguyen, Attorney for Respondents Tho Nguyentan
and Thien L. Huynh dated January 8, 2013; 8) Supplemental to Report Number 3
from Hanson Bridgett LLP dated January 18, 2013 regarding Dennis Hawkins v.
Friends of Jimmy Nguyen, et al. Complaint filed December 7, 2012 (as amended);
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9) Memorandum from Richard Doyle, City Attorney, dated January 24, 2012
regarding Response to Evaluator Report No. 3 - Procedural Issues; 10) E-mail
from Jimmy Nguyen dated September 15, 2012 thanldng Tony Dinh, Tho
Nguyentan, Duc Lam and Dung Tran for their help with the space; 11) Letter
from Jimmy Nguyen dated February 11, 2013 to the San Jos~ Elections
Commission; 12) Letter from Tho Nguyentan to the San Jos~ Elections
Commission regarding ; 13) Letter from Thien Huynh dated February 8, 2013 to
the Elections Commission regarding banner payment; 14) Letter from the San
Jos~ Elections Commission dated January 31, 2013 to Jimmy Nguyen requesting
additional information and presence at meeting; 15) Letter from the San Josd
Elections Commission dated January 31, 2013 to Tho Nguyentan requesting
additional information and presence at meeting; 16) Letter from the San Josd
Elections Commission dated February 1, 2013 to Duc Lain requesting additional
information and presence at meeting; 17) Letter from the San Josd Elections
Commission dated February 1, 2013 to Dung Tran requesting additional
information ~and presence at meeting; 18) Letter from Hanson Bridgett LLP dated
February 6, 2013 to Dung Tran and Duc Lam requesting additional information
and presence at meeting; 19) Response from Duc Lam and Dung Tran dated
February 8, 2013 to the San Josd Elections Commission; 20) E-mail from Duc
Lam dated September 22, 2012 requesting group to stop communications with
Jimmy Nguyen; 21) E-mail from Duc Lam dated September 26, 2012 to group in
Vietnamese; 22) Printed and digital pictures of Jimmy Nguyen submitted by Duc
Lam; 23) Video clip of Jimmy Nguyen dated September 16, 2012 submitted by
Duc Lam; and 24) Transcript of Hearings dated February 13, 2013, Reported by
Noelia Espinola, CSR, License Number 8060, Advantage Reporting Services, No.
41408, pages 1 through 123.

Discussion: Chair Michael Smith summarized the hearing procedures and opened
the public hearings. Chair Smith explained to the Commission and members of
the public that this was the continued hearing of the three related complaints; the
hearings were first heard by the Commission on January 24, 2013.

Chair Michael Smith informed the Commission and members of the public that
Commission Leon Louie was absent on January 24, 2013, the initial hearing date
of these complaints. Commissioner Leon Louie confirmed that he listened to the
complete testimony made at the January 24, 2013 hearing and reviewed all of the
evidence in the record; therefore, was allowed to participate in the continued
hearings.

Chair Michael Smith introduced staff and identified which respondents and
complainants were present. Chair Smith gave a briefing of the John Daley v.
Jimmy Nguyen Complaint (Complaint 1), the Dennis Hawldns v. Crema Coffee
Company, et al. Complaint (Complaint 2) and the Dennis Hawkins v. Friends of
Jimmy Nguyen, et al. Complaint (Complaint 3).

Chair Michael Smith informed the pm~ies to the Complaints and the members of
the public that the Commission found, at the first hearing held on January 24,
2013, that there was sufficient evidence to establish that no violation occun’ed
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relative to: Complaint 1, Issues 1, 2, 3 and 4B as well as Complaint 2. However,
the Commission did not adopt a resolution on those findings at the last meeting so
this will be done at this hearing. Chair Smith also advised that the Commission
was unable to reach a conclusion relative to Complaint Number 1, Issue 4A and
Complaint 3 so requested additional information be provided and attendance from
certain respondents to the aforementioned complaints at this continued hearing
date.

Respondents Duc Lam and Dung Tran submitted additional evidence into the
record (listed as item nos. 20 tbxough 23 under Documents Filed). The
Commission deliberated and received clarification from InvestigatoriEvaluator
Joan Cassman on certain issues. (See transcript for complete testimony.)

After being sworn in by Chair Michael Smith, testimony was presented by
Respondent Duc Lam; Richard Robinson, Attorney for Respondent Jimmy
Nguyen; Respondent Dung Tran; Respondent Tho Nguyentan; and Respondent
Jimmy Nguyen. (See transcript for complete testimony.) The Commission and
Investigator/Evaluator Joan Cassman responded to and asked question of those
who testified. The Commission deliberated.

Action.: Upon a motion by Chair Michael Smith, seconded by Commissioner
Rolanda Pierre-Dixon, the Commission found that there is no violation by the
respondents in Complaint 3 (Dennis Hawkins v: Friends of Jimmy Nguyen, et al.)
with regard to establishing and filing the appropriate fon’ns for an independent
campaign committee. Vote (4-0-1; Commissioner Linda Edgewoa~h absent)

Action: Upon a motion by Chair Michael Smith, seconded by Commission
Rolanda Pierre-Dixon, the Commission found that there is at least one violation
by the Jimmy Nguyen campaign for Complaint 1, Issue 4A, with regard to failing
to report contributions and receiving contributions in excess of the limit
established by San Jos~ Municipal Code sections 12.06.120 and 12.06.910. Vote
(4-0-1; Commissioner Linda Edgeworth absent)

Each Commissioner certified that he or she personally heard the testimony at the
hearing and reviewed the entire evidence in the record
Chair Smith So certified
Vice-Chair Cosgrove . So certified
Commissioner Pierre-Dixon So certified
Commissioner Louie So certified
Commissioner Edgeworth Absent

Action_: Upon a motion by Chair Michael Smith, seconded by Commission
Rolanda Pien’e-Dixon, the Commission required that Jimmy Nguyen campaign
committee file an amended Form 460 to report the expenditures that were made
for the: office on White Road; the various campaign swag, including the sign
outside the office; the expenses enumerated in the memos provided by Mr. Lam
and Ms. Tran dated February 8, 2013; the expenses enumerated in the statement
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Co

from Mr. Tho Nguyentan received on February 13, 2013; and the amount
expressed through testimony regarding the sign at the January 24, 2013 meeting.
The Jimmy Nguyen campaign committee shall immediately return any excess
contributions that are found to the contributor and shall pay the unpaid
expenditure of $320 for the newspaper advex~isement. The aforementioned
actions shall be made within 30 days of mailing of the City Clerk’s notice. If
con’ective action is taken within this time frame, the violation will be deemed
nullified. Vote (4-0-1; Commissioner Edgeworth absent)

Each Commissioner certified that he or she personally heard the testimony at the
hearing and reviewed the entire evidence in the record.
Chair Smith So certified
Vice-Chair Cosgrove So certified
Commissioner Pien’e-DixonSo certified
Commissioner Louie So certified
Commissioner Edgeworth Absent

Action: Upon a motion by Commissioner Pierre-Dixon, seconded by
Commissioner Louie Leon, the Commission directed the City Attorney to draft
resolutions of the Commission’s findings and penalties for Complaint 1 (John
Daley v. Jimmy Nguyen), Complaint 2 (Dennis Hawldns v. Crema Coffee Co., et
al.) and Complaint 3 (Dennis Hawkins v. Friends of Jimmy Nguyen, et al.) in
their entirety and that the Commission authorized the Chair to approve and sign
the resolutions. Vote (4-0-1; Commissioner Linda Edgeworth absent)

Discussion and action on scheduling a Special Elections Commission meeting.
(City Clerk)

Action: No action taken.

Discussion and action on possible areas of concern found through compliance
monitoring, cumulative results of investigations and Council referrals with regard
to campaign and ethics regulations per 2012-13 work plan, including:

1. Identification and prioritization of areas of concern -

Document Filed: Memorandum fi’om Acting City Clerk Toni J. Taber
dated February 8, 2013 to the Elections Commission regarding updated
potential items for discussion with respect to the changes to the Municipal
Code.

Discussion: Acting City Clerk Toni Taber reviewed the memorandum
with the Commission and informed the Commission of the revisions made
from the last Elections Commission meeting. Chair Michel Smith
requested that language identifying the Elections Commissions
jurisdiction be added to the relevant sections of the San Jos~ Municipal
Code.
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VIII.

Action: No action taken.

2. Approval of timeline for identifying and addressing areas of concern -

Document Filed: Draft schedule for identifying and addressing areas of
concern authored by Chair Michael Smith.

Discussion: Chair Michael Smith explained the draft schedule for
implantation of the San Jos~ Municipal Code Title 12 changes to the
Commission. Chair Michael Smith suggested the prioritization of the
issues be done after the Stakeholder Outreach meeting. The Commission
discussed the schedule.

Action: Upon a motion by Vice-Chair, seconded by Commissioner Leon
Louie, the Commission approved the schedule for identifying and
addressing areas of concern as authored by Chair Michael Smith. Vote (4-
0-1; Commissioner Linda Edgeworth absent)

3. Creation of an Elections Commission Sub-Committee -

Discussion: Chair Michael Smith explained the need for a Sub-
Committee.

Action: Upon a motion by Chair Michael Smith, seconded by Vice-Chair
Erica Cosgrove, the Commission elected Chair Michael Smith and
Commissioner Piel:re-Dixon to an Elections Commission Sub-Committee
to work with staff to prepare for the Stakeholder Outreach with regards to
the proposed changes to Title 12 of the San Jos~ Municipal Code. Vote
(4-0-1; Commissioner Linda Edgeworth absent)

ITEMS SCHEDULED FOR INFORMATION OR DISCUSSION

A. Status of compliance with Commission resolutions. (City Clerk)

Discussion: Acting City Clerk Toni Taber informed the Commission that the
public statement regarding the conduct of the Silicon Valley Republican Women
was not located. Chair Michael Smith suggested that a new statement could be
issued and approved by the Elections Commission if needed.

B. Status of proposed changesto the Gift Ordinance. (City Attorney)

Discussion: Senior Deputy City Attorney Sandra Lee informed the Commission
that the City Attorney’s Office is actively working on revisions to the Gift
Ordinance. Attorney Lee and the Commission discussed possibly changing the
City’s Gift Ordinance to be more closely aligned with Fair Political Practices
regulations.
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IX. MEETING SCHEDULE AND AGENDA ITEMS
The next Regular Meeting is Wednesday, March 13, 2013 at 5:30 p.m.

Stakeholder Outreach

Hearing on new Complaint

Compliance monitoring - Consideration of issues arising from prima facie review
of campaign finance and other required disclosures per 2012-13 work plan

Status of Commission resolutions

Status of proposed changes to the Gift Ordinance

ADJOURNMENT
The meeting was adjourned at approximately 8:37 p.m.

MICHAEL SMITH, CHAIR

ATTEST:
ELECTIONS COMMISSION SECRETARY

TONI J. TABER, CMC
ACTING CITY CLERK

Attachment: Transcript of Hearings dated February 13, 2013, Reported by Noelia Espinola,
CSR, License Number 8060, Advantage Reporting Services, No. 41408, pages 1 through 123.
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