PSFSS Committee 03-17-11, Item (d)4
City Council: 03-29-11

SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: PUBLIC SAFETY, FINANCE, FROM: Joseph Horwedel
AND STRATEGIC SUPPORT Deanna J. Santana
COMMITTEE
SUBJECT: MEDICAL MARIJUANA DATE: March 8, 2011
ZONING/LAND USE
/A)

Approﬂm Date ? /? ///

70

COUNCIL DISTRICT: Citywide
SNI: All

RECOMMENDATION

Accept the report and receive input from the Public Safety, Finance and Strategic Support
Committee on the draft medical marijuana zoning/land use policy and alternatives prior to
bringing forward a complete set of medical marijuana zoning and regulatory ordinances for City
Council consideration.

OUTCOME

Based on the discussion of the Public Safety, Finance, and Strategic Support Committee, the
Committee should identify the parameters for land use and zoning requirements related to future
medical marijuana establishments that may be allowed in the City, pending future action by City
Council. This report contains the Administration’s recommendation and policy options as a
starting point for the Committee’s discussion. The recommendation to the City Council will be
considered with the entire package of medical marijuana ordinances in June 2011.

BACKGROUND

At the June 22, 2010 City Council meeting, the Administration presented proposed ordinances
regarding medical marijuana establishments operating in the City. Those ordinances included a
regulatory program and zoning/land use regulations. The Administration also presented proposed
amendments to the City’s Schedule.of Administrative Fines that could be levied against persons
operating medical marijuana establishments if those persons failed to comply with the proposed
regulations, should those regulations be approved by Council. Finally, staff presented information
to the Council regarding the staff required to develop and implement the regulatory program so
that Council could understand the full cost of the program to the City.
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The proposed framework of ordinances met the City Council’s earlier direction by advancing
regulations that would control medical marijuana collectives (e.g., land use and operational
limitations), ensure a 100% cost recovery program, create a tax structure (through the passage of
Measure U), and establish fines if the regulatory program is violated. This multi-part regulatory
program attempts to ensure that the City’s interests related to public health and safety are
adequately addressed.

In addition to the various policy alternatives available within the regulatory program, the
Administration also advanced a policy option outside of regulations, which was to implement a
ban on medical marijuana establishments.

At the June meeting, the City Council deferred action on the proposed ordinances and options, and
directed the Administration to:

e Schedule a City Council Study Session to further review the medical marijuana regulatory
program options once the November General Election results were available, and

e Continue to "focus enforcement on the closure of any collective that is within 500 feet
from sensitive uses enumerated in the staff report and/or any collective located outside the
CG Commercial General Zoning District."”

At the December 13, 2010 Medical Marijuana Study Session, the Administration presented to the
City Council the same set of regulations presented in June, along with a summary of community
input and an analysis of potential impacts to City resources. This Study Session was accompanied
by comment from the District Attorney’s Office with respect to its legal perspective regarding
medical marijuana.

At the Study Session, the Council gave direction to the Administration to stop issuing business tax
certificates to new medical marijuana establishments and to continue the enforcement priorities
approved by the City Council on June 22. As of December 13, 2010, the Finance Department has
ceased accepting Business Tax License registration forms for new medical marijuana
establishments. The Council also enacted a new marijuana business tax of 7% that went into effect
on March 1, 2011.

With respect to those ordinances containing the regulatory program and zoning/land use
regulations, the City Council deferred action and directed the Administration to return to the Rules
and Open Government Committee with a workplan and meeting schedule to complete the review
of the policy options within each of those ordinances by the PSFSS Committee. On February 23,
the Rules and Open Government Committee approved the workplan, with land use and zoning
policy as the first topic in the series. The Administration’s recommendations for potential land
use/zoning parameters are intended to work in concert with the full regulatory program which is
scheduled to be discussed at the April 21* PSFSS Committee meeting.
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ANALYSIS

The overall purpose of this agenda item is to generate discussion and direction from the
Committee that could be shaped into a revised ordinance(s) for Council consideration in June.
This report starts with a brief summary of the legal context for medical marijuana establishments
in California. It then summarizes potential land use and zoning parameters for medical marijuana
establishments, including policy alternatives. Given the Council’s previous inquiries about a ban
or moratorium, those policy options are provided in this report, as well. Finally, the report
concludes with a brief summary of the City’s code enforcement approach for medical marijuana
establishments.

Legal Context

The City Attorney’s Office has prepared extensive analyses of the complex legal environment
regarding medical marijuana, as documented in memoranda provided to the Council in 2010. In
summary, the analysis has four key findings that are relevant to local government consideration of
land use and zoning regulations:

1. Marijuana is a federally controlled and illegal substance, and

2. The San Jose Municipal Code does not currently provide land use or zoning provisions to
allow medical marijuana establishments.

3. The California’s Compassionate Use Act of 1996 protects patients, caregivers, and
physicians from criminal prosecution under state law for the possession and cultivation of
marijuana for the personal medical use of qualified patients.

4. Case law is evolving with regard to the legal status of medical marijuana establishments
and a collective’s cultivation of medical marijuana by patients and caregivers for this
medical purpose, under California law.

In addition, in September 2010, the Governor signed Assembly Bill No. 2650 into law which
prohibits the location of any medical marijuana establishment (e.g., cooperative, collective,
dispensary, etc.) within a 600-foot radius of any public or private school that provides instruction
to kindergarten through 12% grade. This law expressly states that cities may “further restrict the
location or establishment of these medical marijuana establishments.”

Zoning/Land Use Policy Options

At its March 30, 2010 meeting, the City Council discussed Councilmember Oliverio’s
recommendation for a City ordinance to include “...industrial zoning as the primary area to be
considered for medical marijuana cultivation and sale and specify that no on-site consumption of
medical cannabis shall be allowed.” After extensive City Council discussion and public testimony,
the City Council expressed interest in other possible recommendations related to appropriate
zoning districts that the Council could consider for medical marijuana uses in the event Council
decided to move forward to allow them in San Jose.
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Upon the Administration’s review and analysis, the draft ordinance prepared in June 2010 contains
proposed amendments to Title 20 to include specific land use provisions for medical marijuana
collectives (collectives). These provisions include:

1.

Commercial General (CG) Zoning District and Sensitive Uses: Collectives are the
locations where qualified patients and/or their primary caregivers come together to collectively
cultivate and distribute marijuana for medical purposes. The Commercial General Zoning
District is best suited to collectives because this district is typically located on major streets
with public transit and is not always located adjacent to neighborhoods. For this reason, if the
Council decides to allow collectives, the Administration recommends that collectives be
allowed only in the Commercial General (CG) Zoning District, as long as the location is not
within a certain number of feet of enumerated sensitive uses such as a residential use, a school,
a child day care center, a church that includes a school or a child day care use, a community or
recreation center, a park, a trail, a library, substance abuse rehabilitation center, or another
collective.

Since the draft ordinance was proposed in June, State law has changed to require that medical
marijuana establishments be located at least 600 feet from kindergarten through grade 12
public and private schools, as discussed above (this is more restrictive than the City’s June
2010 enforcement direction). Prior to Council consideration of a draft ordinance in June 2011,
the distance requirement to schools will be modified to conform to State law at a minimum in
the event Council decides to provide for a location for collectives.

Policy Alternative(s): The PSFSS Committee and full City Council could consider these other
options:

a. Industrial Zoning Districts. Allow these uses in another Zoning District, such as the

Industrial Park or Combined Industrial/Commercial Zoning Districts.

Staff is opposed to collectives locating in any Industrial Zoning District given the City’s
longstanding challenge to attract and retain jobs to secure fiscal sustainability. The
employment lands zoned Industrial need to be preserved and used for industrial, economic
development purposes. The introduction of collectives tends to undermine this critical goal and
could compromise the availability of this land for future businesses entering the City’s
Industrial Areas. For these reasons, the Administration recommends that the Commetcial
General Zoning District is the only logical zoning district for collectives given their exchange
of goods nature. :

Distance Requirement from Sensitive Uses. Establish any of the alternative distance
requirements from sensitive uses:

(1) Conform only to distance requirements contained in the State law, or

(2) Adopt distance requirement from sensitive uses and/or remove some of the proposed
sensitive uses, as determined by Council but no less than the 600-foot distance from
schools per State law. As sensitive use categories or distance requirements from the
proposed sensitive uses are added to the proposed land use policy requirement, the number
of potentially eligible sites is reduced significantly.
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2. Cultivation: The Administration’s recommendation to require on-site cultivation is based on
the desire to ensure a “closed-loop system” where the distribution of medical marijuana is
traceable back to the cultivation of it for collective members. The primary concern is to ensure
that the medical marijuana is not diverted from, or to, non-legal uses and to enable adequate
regulation of collectives during a time of implementation of the ordinances and transition for
the City organization. If the system is not “closed-loop,” schemes could easily be set up to
facilitate the unlawful sales of marijuana for profit, instead of the cultivation of marijuana for
qualified medical patients belonging to collectives, as intended by state law. Permitting
multiple cultivation locations for a Collective presents additional regulatory issues for the City
to resolve and integrate into the proposed ordinances and staffing plans to address that issue
upon the receipt of more detailed input from the City Council.

In connection with this cultivation element, there is concern that the Police Department would
not be able to definitively determine where the medical marijuana is being produced and
obtained without a “closed loop” system. This could mean that, among other things: (1)
marijuana is emanating from sources that support criminal activity, (2) marijuana is being
grown with chemicals and substances that could be harmful, and/or (3) marijuana is being
grown in residential homes that have been converted to illegal “grow-houses.” San Jose’s
experience suggests that these are very real outcomes and the ability to prevent these three
concerns exceeds staff’s capacity to resolve under the proposed staffing plan. It is therefore
recommended that the “closed-loop™ system be instituted and all marijuana be required to be
grown at the designated collective’s site. The scope of appropriate cultivation at a site, based
upon the site and the proposed operation of a collective, also would be developed.

Policy Alternative(s): Allow multiple cultivation locations for collectives in limited Zoning
Districts. If the PSFSS Committee provides specific direction and/or input on cultivation
locations/circumstances, then the Administration would assess and evaluate those options and
return with recommendations, including a revised land use policy, staffing plan, and revised
Registration Fee for Council consideration in June."

3. No Land Use Permit/Zoning Verification Issued: The proposed draft ordinance does not
require a land use permit for a collective. This is because land use permits run with the land
rather than the operator/owner of the collective. Given the requirements proposed under the
draft Title 6 ordinance, it would not be possible to transfer the obligations and clearances of
the collective owners/operators to another collective. Instead, the Administration recommends
that the Department of Planning, Building, and Code Enforcement (PBCE) complete a
ministerial “Zoning Verification” process for any proposed collective to document that it
meets the zoning, location, and distance criteria mentioned above. Since there would not be a
requirement for a land use permit for a collective, Council Policy 6-30: Public Outreach Policy
for Pending and Development Proposals would not strictly apply (see “noticing” discussion
below for more on this point).

! should be noted that during the week of December 7, 2010, the Department of Justice issued a warning to the City
of Oakland, raising objections to their City’s new ordinance that will allow licensed operators of large scale off-site
cultivation farms to be taxed and regulated. The City of Oakland has not implemented cultivation permits for larger
scale cultivation as originally planned and the City Attorney is no longer providing legal advice on this matter.
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Policy Alternative(s): The PSFSS Committee could direct the Administration to require a
Conditional Use Permit (CUP) for Collectives. This would provide for public involvement and
a public hearing before Planning Commission. The Planning Commission, and Council on
appeal, would determine the appropriate land use conditions affecting a collective’s operation
consistent with the proposed Title 6 registration requirements. Such a permit would “run” with
the property regardless of the operator or business. This is a significant concern and the main
reason why the Administration is not recommending this alternative. '

4. Noticing: As noted in item #3 above, a Zoning Verification does not have a public outreach or
noticing requirement. Given the concerns expressed about where a collective may locate, the
City Council may be interested in asking the Administration to develop a noticing process that
would be used to inform nearby property owners or occupants of a collective’s proposed
location. If neighbors express concern(s), these concerns could be considered by the Police
Department in their review of the collective’s operation. The input could not affect the Zoning
Verification which is a ministerial review based on the site’s Zoning District and physical
distances to sensitive uses. Careful consideration needs to be given in this process such that it
does not convert into a land use permit process.

Policy Alternative(s): The City Council could establish a noticing process and put into place
the additional resources needed to support this function.

5. Non-Transferability: A Zoning Verification is non-transferable to different locations or a
change in collective operator at the same location. Each operator would need its own
verification to determine if the site meets the proposed zoning and sensitive use distance
requirements at the time of its application. A change in collective operator(s) at the same
location would require a new Zoning Verification. This is due to the dynamic nature of land
use. For example, a new sensitive use could have located to the area, and/or a property owner
applied for and obtained approval for a rezoning of the property.

Policy Alternative(s): No policy alternative available. If the City Council would like to allow
for the proposed use to transfer to another Collective at the same location, then other land use
measures, such as a CUP requirement, might be more appropriate.

6. Maximum Number of Collectives. Under the proposed ordinance, the Administration is
recommending a maximum number of ten (10) collectives. The proposed maximum is part of a
proposed companion ordinance amending Title 6 of the Municipal Code to establish a
regulatorty program for medical marijuana collectives (scheduled for PSFSS Committee on
April 21%).

Policy Alternative(s): The City Council could expand or decrease the maximum number of
Collectives. The Administration is recommending ten (10) as the maximum number to ensure
that the City balances the availability of medical marijuana at approved collectives, while
sustaining a regulatory program within the proposed staffing plan. Any changes that require
greater oversight or regulation would require an adjustment to the proposed staffing plan, the
cost of the regulatory program and consequently, the fee for registration charged to the
collectives. Upon City staff implementing the regulatory program, the City Council could
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reconsider the maximum collective number and adjust it based on its evaluation of how the
collectives and/or regulatory program are performing. The Administration is suggesting 10
collectives as a starting point, subject to more evaluation and discussion, and to facilitate
proper implementation of the proposed regulation. It should be noted that if the maximum
number of collectives were to increase beyond 10, it may be necessary to add additional staff
to the proposed regulatory program to help offset the potential increase of workload due to the
additional collectives.

In addition to the amendments to Title 20 described above, the proposed draft ordinance also
amends Section 1.13.050 of Title 1 to provide that collectives that are in full compliance with the
Municipal Code and applicable state law are not deemed a local public nuisance solely because
these facilities may be in violation of a federal law or regulation.

At the March PSFSS Committee, the Administration will be prepared to summarize the land use
provisions of other California cities regarding medical marijuana establishments.

Ban Medical Marijuana Establishments

As an alternative to regulation, the City Council may approve an ordinance that bans all medical
marijuana establishments in the City of San José. While the City Council has not taken affirmative
steps to allow medical marijuana establishments, such that a ban would reverse any prior course of
action, several businesses that appear to be unlawful have commenced operations while the City
Council has been examining this issue. A ban could serve to clarify any misimpressions by
operators that the Council previously allowed such uses. [n addition, if the City Council wishes to
continue the discussion of designing a regulatory program, the Administration has developed an
option that bans all medical marijuana establishments but places an interim moratorium on
medical marijuana collectives and cooperatives until the City Council sets regulations in June
2011.

The distinction between establishing a “ban” or “moratorium” is important. It is the City’s position
that medical marijuana dispensaries and collectives are not permitted uses under Title 20 and have
not yet, to date, been allowed in the City. Therefore, placing a moratorium on the establishment of
additional medical marijuana establishments is not consistent with the City’s position because a
moratorium implies that, but for the moratorium, the use could commence operations, and that is
not the case. A ban on medical marijuana establishments would confirm the City’s position that
these existing establishments are illegal and would need to cease operations. The ban would also
enable the Council to consider a package of ordinances for the overall regulation of medical
marijuana establishments, including legislation of a Council-designated number of permitted
medical marijuana establishments. A ban, rather than a moratorium, makes clear and reflects the
fact that existing dispensaries and collectives currently are not permitted uses under Title 20.

Specifically, in order to put a ban into effect, the Council would need to:
(a) Adopt an urgency ordinance amending the Section 20.10.040 of Chapter 20.10 and adding a

new Part 9.5 to Chapter 20.80 of Title 20 of the San José Municipal Code to clarify that
businesses involving the cultivation, dispensation, distribution, transportation or sale of
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marijuana in the City for any purpose are prohibited and setting forth the facts constituting
such urgency.

(b) Adopt a resolution initiating proceedings to amend Section 20.10.040 of Chapter 20.10 and
adding a new Part 9.5 to Chapter 20.80 of Title 20 of the San José Municipal Code to clarify
that businesses involving the cultivation, dispensation, distribution, transportation or sale of
marijuana in the City for any purpose are prohibited, setting a public hearing for the
ordinance and referring said ordinance to the Planning Commission for its review and
recommendation.

These documents were prepared for the December 2010 Study Session.

Implement a Moratorium on Medical Marijuana Collectives and Cooperatives until Regulations
are Adopted

During this period while the Council is continuing to study the regulation and/or taxation of
medical marijuana, it could adopt the permanent ban set forth above, and also adopt an interim
moratorium just on medical marijuana collectives until such time that the City Council determines
how to regulate them and the Administration completes the adopted administrative process to
permit them (expected June 2011).

This would have the effect of making the permanent ban temporary only for collectives. If during
the course of the moratorium period, the Council decides that it is no longer interested in
establishing regulations on medical marijuana collectives, it could repeal the moratorium and the
permanent ban would apply to this subset of marijuana businesses as well. Council’s specific
action would entail approval of an interim ordinance of the City of San Jose implementing a
moratorium on medical marijuana collectives and cooperatives. This ordinance was prepared for
the December 2010 Study Session.

Code Enforcement

As documented in the memorandum to the Rules Committee Council dated February 17, 2011,
there are over 100 medial marijuana establishments operating in San Jose (see attachment). The -
Department of Planning, Building, and Code Enforcement has received numerous complaints of
public nuisance related to unregulated medical marijuana facilities since 2009 and Code
Enforcement actions have been commenced against illegally operating medical marijuana
establishments that are creating a public nuisance.

Due to limited resources in both Code Enforcement and in the City Attorney’s Office, the
workload associated with complying with Council’s enforcement direction in June 2010 exceeds
budgeted resources. This will likely worsen as additional staff reductions are anticipated for
FY2011-2012. For this reason, staff has focused enforcement on medical marijuana
collectives/dispensaries that have had a negative impact on nearby residences or businesses, and
have demonstrable evidence of a public nuisance. These joint efforts have resulted in the closures
of Pharmers Inc. and Purple Elephant.
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Code Enforcement has expended a significant amount of resources, including a Code Enforcement
Supervisor and two Code Enforcement Inspectors, to investigate complaints and appear in Court to
assist the City Attorney in prosecuting businesses that have created public nuisances. In addition,
staff has responded to questions from residents and business owners concerned about the impact of
medical marijuana collectives/dispensaries that are operating in neighborhood/business districts,
property owners interested in renting to these businesses, daycare operators, school officials,
neighborhood leaders, and other residents or business owners concerned about the “negative
impact” resulting from these businesses opening up without any regulatory or zoning guidelines.

This work has been absorbed to date, effectively reducing Code Enforcement services in the
General Code Program, a complaint-based program that responds to resident complaints involving
neighborhood quality issues. Assuming that the focus remains on public nuisance cases, the
overall level of Code Enforcement services will remain as described in an Information
Memorandum to the Council dated August 30, 2010, and available at:
https://www.piersystem.com/external/content/document/1914/889447/1/08-31-10%20PBCE.PDF.
Should the level of medical marijuana enforcement increase, General Code Enforcement services
would continue to be reduced for non-life safety complaints.

Conclusion

The Administration looks forward to the Committee’s discussion regarding potential land use and
zoning parameters for medical marijuana establishments. To guide the discussion, the Committee
may wish to follow the organization of this memorandum by pr0v1d1ng direction on each of the
following issues:

e Zoning districts for medical marijuana establishments in the event those are allowed in the
future

Distance requirements from sensitive uses

Cultivation considerations

Land use “approval” mechanism (i.e., zoning verification versus Condltlonal Use Permit)
Noticing requirement

Non-transferability

Maximum number of collectives

Policy options for a ban and/or moratorium

Code enforcement

EVALUATION AND FOLLOW-UP

Based on the recommendation of the PSFSS Committee, the Administration would modify the
draft ordinance amending Title 20 of the San Jose Municipal Code with specific zoning and land
use requirements for possible future medical marijuana establishments. A draft of this ordinance
would be the subject of a noticed public hearing before the Planning Commission prior to the
Council’s final consideration of the ordinance in June.
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Per the medical marijuana workplan adopted by the Rules and Open Government Committee on
February 23, 2011, the PSFSS Committee will be discussing the Regulatory Program (proposed
Title 6 amendments to the Municipal Code) in April, and Costs and Fines in May. The entire
package would be considered by the City Council in June.

If enacted, the Administration proposes to review the success of the ordinance(s) and report back
to the City Council after two years, or as needed, during the pilot period for the purpose of
identifying any necessary ordinance changes. Each fiscal year, however, the Administration will
propose new costs, fees and charges, budgets, etc. as part of the budget process.

PUBLIC OUTREACH/INTEREST

D Criterion 1: Requires Council action on the use of public funds equal to $1 million or greater.
(Required: Website Posting)

B Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-mail
and Website Posting)

B Criterion 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council or a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This issue meets Criteria 2 and 3 above and falls under the Community Engagement Policy
established by the City Council. Community outreach has been conducted to obtain input, as
discussed in the materials posted for the December 13, 2010 City Council Study Session. At that
Study Session, the Council took additional public testimony. The proposed ordinances are posted
to the Clerk’s agenda webpage and a separate website has been developed that provides an
inventory on all materials published by the City during the course of its consideration of medical
marijuana regulations.

COORDINATION

This memorandum has been coordinated with the Office of the City Attorney.

CEQA

Not a Project, File PP10-069(a), staff reports and informational memos.
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s/ | s/

DEANNA J. SANTANA JOSEPH HORWEDEL, Director
Deputy City Manager Planning, Building and Code Enforcement

For more information, please contact Laurel Prevetti at 408/535-7901.

Attachment
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