
 
 TO:  HONORABLE MAYOR AND FROM: Planning Commission 
  CITY COUNCIL 
 
SUBJECT:  SEE BELOW DATE: August 29, 2011  
              
 
                                                                                            COUNCIL DISTRICT: Citywide 
                                                                                                              SNI AREAS:  All 

 
SUBJECT: AN ORDINANCE OF THE CITY OF SAN JOSE TO ESTABLISH 

ZONING AND LAND USE REGULATIONS PERTAINING TO MEDICAL 
MARIJUANA COLLECTIVES 

 
 
RECOMMENDATION 
 
The Planning Commission voted 6-0-1 (Commissioner Platten absent) to recommend that the 
City Council adopt the Negative Declaration and approve the proposed Medical Marijuana 
Collective Land Use Ordinance with specific recommendations for each of the zoning and land 
use parameters of the Council-initiated ordinance. 
 
 
OUTCOME 
 
Should the Council approve the land use and zoning regulations as well as an ordinance 
regarding the operations of Collectives in San Jose, then the City will have a comprehensive 
regulatory program for Medical Marijuana Collectives. 
 
 
BACKGROUND  
 
After public testimony and deliberation, in April 2011, the City Council initiated an ordinance 
setting forth land use and zoning regulations (hereafter, Land Use Ordinance) pertaining to 
Medical Marijuana Collectives.  As required by the Municipal Code, the Planning Commission 
conducted a public hearing on this Council-initiated ordinance.  On June 22nd, the Planning 
Commission heard public testimony and discussed the Land Use Ordinance and the staff reports 
(http://www.sanjoseca.gov/planning/hearings/PC/2011/Reports/0622/Ord.pdf).  Prior to making 
its recommendation to the Council, the Commission requested additional information from staff, 
particularly regarding the proposed regulatory ordinance (proposed changes to Title 6 of the 
Municipal Code, (hereafter Regulatory Ordinance) to govern the operational requirements of 
Collectives within San Jose.  
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On July 13th, the Commission heard a presentation from the Planning and Code Enforcement 
divisions of the Department of Planning, Building and Code Enforcement; the Police 
Department; and the City Attorney’s Office regarding the Land Use Ordinance and the 
Regulatory Ordinance.  The Commission also considered an additional written report from staff: 
http://www.sanjoseca.gov/planning/hearings/PC/2011/Reports/0713/MMOrd.pdf.  The 
Commission then heard public testimony and engaged in a dialogue with staff.  After the 
discussion, the Commission was prepared to make its recommendation; however, because the 
public was previously informed that the Commission’s recommendation would occur on July 
27th, the Commission continued the hearing to that date to make its recommendation. 
 
On July 27th, the Commission again heard public testimony and then gave its recommendation 
for each of the parameters of the Land Use Ordinance.  Individual votes were taken for each 
parameter as well as a vote on the overall package of recommendations.  Additionally, although 
outside of the land use purview of the Commission, they also provided recommendations to the 
Council regarding the maximum number of Collectives that could operate in San Jose, off-site 
cultivation of medical marijuana, alternative delivery methods, and the process by which 
Collectives would become registered with the City. 
 
To facilitate the public’s participation and testimony on the 27th, all of the prior written reports to 
the Commission were posted to the Planning Commission agenda for July 27th, along with a new 
supplement that addressed questions from the Commission’s July 13th meeting: 
http://www.sanjoseca.gov/planning/hearings/PC/2011/Reports/0727/MMOrd.pdf. 
 
 
ANALYSIS  
 
The majority of the Commissioners acknowledged meeting with Medical Marijuana Collective 
representatives and visiting one or more Collectives to understand the current operations.  Over 
the course of the three meetings, the Commission heard public testimony primarily from the 
Collectives and their representatives.  This memorandum summarizes the Planning 
Commission’s recommendations, the votes on the individual parameters, and other comments 
that the Commission wished to provide to the City Council.  Attached to this report is a summary 
table comparing the Council-initiated ordinance and Planning Commission recommendations, as 
well as all correspondence received by the Commission on this topic. 
 
Zoning Districts 
 
The Council initiated Land Use Ordinance specified that permitted Collectives be located in the 
Commercial General (CG), Downtown Primary Commercial (DC), Light Industrial (LI) and 
Combined Industrial Commercial (CIC) Districts.  The Planning Commission recommended 
those zones be expanded to also include:  Commercial Pedestrian (CP), Commercial Office 
(CO), Commercial Neighborhood (CN), Heavy Industrial (HI) and Industrial Park (IP), which 
would result in all non-residential Districts permitting Collectives.  The Commission wanted to 
broaden the available zoning districts for Collectives while expanding the distance requirements 
to sensitive uses (see below).  This motion passed unanimously (6-0-1, Platten absent). 
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Distance Requirements 
 
The Council initiated Land Use Ordinance provided that Collectives must comply with AB 2650 
distance requirements for schools; and, that Collectives should comply with the same distance 
requirements as are currently required for liquor stores and for all other sensitive uses, as 
follows: 
 
 600 feet from Public and Private Schools; 
 500 feet from child daycare facilities, churches with child daycare facilities, 

community/recreation centers, parks, libraries, substance abuse rehabilitation centers and other 
Collectives; and 

 150 feet from residential uses 
 

After a couple of motions, the Planning Commission recommended that the distances between a 
Collective and specific sensitive uses be expanded to 1,000 feet from all of the above-mentioned 
uses, with the exception of 500 feet from substance abuse rehabilitation centers and 150 feet 
from residential uses, measured property line to property line.  The Commission stated that the 
distances to sensitive uses should be expanded to further protect families and children.  The 
1,000-foot distance was also based on one Commissioner’s research of Medical Marijuana 
Collective regulations in other cities, such as San Diego.  This motion passed (4-2-1, Abelite and 
Cahan opposed, Platten absent).  Commissioner Abelite stated that he was opposed because the 
distances would be too limiting for Collectives and, therefore, for patients.  Cahan was opposed 
because impenetrable barriers should considered as a factor rather than just a strict distance 
measurement.  
 
Pedestrian Area Restrictions 
 
The Council initiated Land Use Ordinance provided that no Collective should be located on the 
ground floors of buildings with active pedestrian use such as in Downtown or in areas intended 
to have high pedestrian traffic, including but not limited to major shopping malls (i.e., The Plant, 
Oakridge, Eastridge, etc.).  The Planning Commission recommended that Collectives not be 
allowed to be located on the ground floor of buildings within the Commercial (CP) and 
Downtown Primary Commercial (DC) zoning districts, even if the building is single-story.  This 
motion passed unanimously (6-0-1, Platten absent). 
 
Zoning Verification 
 
The Planning Commission agreed with the Council-initiated Land Use Ordinance that requires a 
Zoning Verification for each Collective.  The Commission voted unanimously on this motion (6-
0-1, Platten absent). 
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Additional Criteria for Light Industrial Parcels 
 
Council directed the Administration to include in the Land Use Ordinance language adding 
criteria to the Zoning Verification process at the discretion of the Director of Planning to protect 
the Light Industrial zones.  In light of the ministerial Zoning Verification method included in the 
Council-initiated Land Use Ordinance, it is critical that Council’s intent to protect Light 
Industrial areas be implemented in a clear “yes/no” approach.  Accordingly, in its memorandum 
to the Planning Commission, staff suggested specific criteria rather than open ended discretion.  
These criteria are that no Collective be allowed to locate within the Enterprise Zone or other 
Incentive Zone, and that no Collective be allowed to locate within 1,000 feet of businesses that 
use and/or store hazardous materials.  The Enterprise Zone is an adopted geography consistent 
with State programs and generally includes an area extending as far north as the San Jose 
Mercury News headquarters on Ridder Park Drive, as far east as the western boundary of 
Independence High School, as far south as the Monterey Corridor Redevelopment Project area, 
and as far west as the Julian-Stockton Redevelopment Project area/Diridon Station area.  Staff 
also suggested the 1,000-foot distance because this is the distance that is used to protect sensitive 
uses from hazardous materials. 
 
The Commission debated the extent to which the Commission’s recommendations on the other 
parameters of the Land Use Ordinance would provide adequate protection to the City’s 
employment lands.  Some Commissioners did not think additional protections were necessary.  
Others disagreed, saying that additional protections were necessary for Light Industrial zoned 
properties only.  The Planning Commission agreed with staff’s recommendations on both criteria 
(5-1-1, Cahan opposed and Platten absent). 
 
Maximum Number of Collectives 
 
Even though the maximum number of Collectives is proposed to be a part of the Regulatory 
Ordinance (Title 6), the Commission recommended a maximum number of 25 Collectives with 
no more than 3 per Council District.  The Commission stated that San Jose should either ban 
Collectives or allow them in a manner that they can be successful in a regulated environment.  
This motion passed (5-1-1, Bit-Badal opposed and Platten absent). 
 
Off-Site Cultivation 
 
Although the Regulatory Ordinance is outside the purview of the Planning Commission, the 
Commission did recommend an allowance for off-site cultivation so long as it occurs in the City 
of San Jose (motion passed unanimously (6-0-1, Platten absent).   
 
The Commission acknowledged the testimony from the Collectives that expressed concern about 
becoming a target for crime since it would be public knowledge that they were growing on-site at 
the Collective location.  After some discussion of energy use, Commissioner Abelite explained 
that the amount of energy that the Collectives say they use in grow operations is less than the 
amount of energy used in a shopping center, based on his experience with such centers.  For 
example, the grow operations of two Collectives is about the same as one mid-size grocery store.   
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Alternative Delivery Systems 
 
At the time of the Commission’s deliberations, it was unclear if the proposed Regulatory 
Ordinance would allow medical marijuana products such as lotions, salves, etc. as an alternative 
to smoking the medical marijuana.  For this reason, the Commission recommended unanimously 
the allowance for such alternative delivery systems (6-0-1, Platten absent).  As part of their 
consideration, the Commission noted their assumption that County Health would provide proper 
oversight of these products. 
 
Process Recommendations 
 
Although outside the Planning Commission’s purview, Commissioner Abelite proposed a 
framework for selecting Collectives based on the testimony to the Commission:  
 

1. Upon adoption of Title 20, a moratorium preventing the opening of any 
new collective is established.   In addition, all operating collectives must 
obtain a “Zoning Verification” from the Planning Department within 30 
days.  All other collectives can now be closed.  (note 1). 

2. At the 60 day time frame, the City can post an application on line and any 
remaining collectives should then submit an application to the City 
Manager’s office.  Limit this to the first 45 collectives that make 
application.  This may further serve to disqualify and close more 
collectives.   (note 2). 

3. At this point, the remaining collectives would be permitted to operate 
within guidelines so long as they pay prorated monthly licensing fees.    

4. As soon as possible, the City Manager’s office then can conduct a ranking 
RFP selection process which selects the _____ best operators.   RFP 
application fees to be charged. 

 
Note 1:   The process and criteria of what and how a “Zoning Verification” is 
implemented is already established.  It is a non discretionary review of where a 
collective is currently operating.  Simply put, if the applicant collective does 
not meet the Title 20 zoning code, no Zoning Verification is issued.  No 
discretionary approval exists. 
 
Note 2:   The City Manager’s office has already formulated a 7-page list of 
criteria that qualifies approvable collectives and another 3-page list of what 
disqualifies collectives.  This is a non-discretionary set of criteria. 
 

 
The Commission voted unanimously on this motion (6-0-1, Platten absent). 
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Planning Commission Vote on Recommendation Package 
 
After the individual consideration and vote on each parameter, the Planning Commission voted 
unanimously (6-0-1, Commissioner Platten absent) to recommend that the City Council adopt the 
Negative Declaration and approve the proposed Medical Marijuana Collective ordinance with 
specific recommendations for each of the zoning and land use parameters of the Council-initiated 
ordinance as described in this memorandum. 
 
Other Comments/Observations 
 
On July 13th, Commissioner Platten, knowing that he would not be in attendance for the 
Commission’s July 27th meeting, requested that his comments and observations be included in 
this transmittal, as summarized below: 

 San Jose is a “crucible of change.” 
 There is high demand for medical marijuana.  San Jose has the opportunity to regulate the 

Collectives to make money for the City and help quality of life. 
 The Council-initiated ordinance was not “a good ordinance.”  Instead, Council should 

consider the recommendations of Medicinal Cannabis Collectives Coalition (MC3) in 
their letter dated July 11, 2011. 

 The Zoning Districts which are appropriate for Collectives include IP-Industrial Park. 
 The Council should use a “merit based” selection process for a limited number of 

Collectives in San Jose. 
 The Collectives should obtain a Conditional Use Permit instead of a Zoning Verification. 
 A limit of ten Collectives is “arbitrary” and the Council should consider no limit. 
 There are overlapping land use issues that need to be reconciled in the proposed Land 

Use Ordinance. 
 
COORDINATION  
 
This ordinance was coordinated with the City Attorney. 
 
CEQA 
 
Negative Declaration PP11-039, resolution to be adopted by City Council. 
 
 
        /s/ 
       JOSEPH HORWEDEL, SECRETARY 
       Planning Commission 
 

For questions please contact Laurel Prevetti at 408-535-7901. 
 

Attachments:   
 Table Comparing Council-Initiated Ordinance and Planning Commission Recommendations 
 Correspondence 


























































































































































