SAN JOSE Office of the City Manager

CAPITAL OF SILICON VALLEY EMPLOYEE RELATIONS

SENT VIA EMAIL

October 27, 2011

George Beattie

President

San Jose Police Officers’ Association
1151 North Fourth Street

San Jose, CA 95112

Robert Sapien

President ‘

San Jose Fire Fighters, IAFF, Local 230
425 E. Santa Clara Street, Suite 300
San Jose, CA 95113

RE: Revised Draft Proposed Ballot Measure

Dear George and Robert:

On July 6, 2011, the City provided the POA and the San Jose Fire Fighters, IAFF, Local 230
a copy of the draft proposed ballot measure that incorporates the relevant elements from the
May 13" memo and City Manager's Fiscal Reform Plan, as approved by the City Council.
Subsequently, the City Council provided additional direction and revised draft proposed ballot
measures were provided on September 9", October 5™ and October 20™. Since then, the
City Council has provided further direction regarding the draft proposed ballot measure.
Enclosed please find a revised draft proposed ballot measure.

As you know, recent drafts of the proposed ballot measure include increased employee
retirement contributions for employees who do not opt into the VEP but remain in the current
level of benefits. Some bargaining units have expressed concerns that increasing employee
contributions to pay for retirement benefits is not permissible. While the City maintains its
position that increasing retirement contributions for current employees is permissible, Section
15 has been amended to clarify this provision. In summary, Section 15 now states that in the
event that any increase in the employee's share of the costto amortize the unfunded
liabilities for pension benefits cannot be implemented, the equivalent cost savings will be
achieved through compensation reductions.
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The City and the San Jose Fire Fighters, IAFF, Local 230 have reached an agreement to
negotiate concurrently on the issues of retirement reform and related ballot measure(s). In
light of the approaching deadlines regarding the ballot measure, we request that the currently
scheduled session on October 28" be designated to discussion of the proposed ballot
measure.

If you have any questions or concerns regarding this information, please do not hesitate to
contact me.

Sincerely,

Alex Gurza
Deputy City Manager

c: Gina Donnelly, Deputy Director of Employee Relations
Jim Unland, Vice President, POA
John Tennant, General Counsel, POA
Gregg MclLean Adam, Carroll, Burdick & McDonough LLP
Jeff Welch, Vice President, San Jose Fire Fighters, IAFF, Local 230
Chris Platten, Legal Counsel, San Jose Fire Fighters, IAFF, Local 230

Enclosure
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PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San Jose do hereby enact the
following amendments to the City Charter which may be
referred to as: “The Employee Fair PayfAct for Fiscal

Sustainability.”

£y
fsfw

Section 1: FINDINGS

The followmg services are essentlal to the health saf .. y

AAAAA

cuts caused malnly by 'che chmbmg costs of employee benefit

programs and exacer,, ated b the economic CI‘lSlS The
; Y i1

These cuts to Essential City Services have already created a
public service emergency in the current fiscal year, an
emergency that is projected to worsen significantly in Fiscal
Year 2012-2013 and beyond. Because the cost of retirement
benefits is rising so rapidly, and current economic conditions
and legal restrictions severely limit revenue growth, there is no



DRAFT- October 27,2011

reasonable prospect that further critical reductions in
Essential City Services can be avoided. By any measure,
projected levels of services are unsustainable, and endanger
the health, safety and well-being of the residents of San Jose.

Without the reasonable cost containment provided in this Act,
the economic viability of the City, and hence, the City’s
employment benefit programs, will be placed éat an imminent

,,s VVVV

sz,@

risk.

The City and its residents always 1ntende‘d that !
post employment benefit plans be falr %reasonable ‘and sub)ect

nefl’cs muS‘g be ad]u

post- employment beg i

allowing for thel e
for its Workers
This @ct is 1nten\fc}1?ed to s\" engthen the finances of the City to
ensurefthe City’s sustalned ability to fund a reasonable level of
benefits asicontemplated at the time of the voters’ initial
adoption of the Clty s retirement programs. Itis further
designed to ensure that future retirement benefit increases be
approved by the voters.

The voters hereby find that the facts and circumstances
constitute an emergency within the meaning of the Meyers-
Milias-Brown Act (“MMBA”), Government Code section 3504.5,
and pursuant to the City’s authority as a charter city under the
California Constitution. E.g.,, Cal. Const., Art XI, §5.
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Section 2: INTENT

This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same
time delivering Essential City Services to the residents of San
Jose.

Constitution.

The City reaffirms its inherent right 'éo act responSIbly to

\x

preserve the health, welfare and well- *b; ing of its residents.

Yl
u; ;>}

This Act is not intended to deprlv" gan

the Act’s effect' /e date) ather thﬁe Act 1§ 1ntended to preserve
effect1Ve‘ gdate of the Act.

receive sby retire x‘

1

This Act is nOt 1ntended to grant any vested rlghts to any post
amend, change or termlnate any retirement or other post
employment benefit program provided by the City; provided,
however, nothing in the Act shall be construed to require the
forfeiture of any contribution made by an employee toward a
pension plan benefit.
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Section 3. Measure Supersedes All Conflicting Provisions
The provisions of this Act shall prevail over all other conflicting
or inconsistent wage, pension or post employment benefit
provisions in the Charter, as well as all ordinances, resolutions

or other enactments.

Section 4. Reservation of Voter Authority

The voters expressly reserve the right to| fon ider any change
in matters related to pension and other \pest employment

.§?

benefits. The City Council shall have no authority toja

any increase in pension and/or I‘eu ee healthcare beneflts
except that the Council shall have the apthbmty to adopt Tier 2
pension benefit plans w1th1n the limits

%Zs;%et forth herein.

Subject to the hml a lens set forth in thls Act the City Council

retains its auth@rig y to \J.ake all akcg:i:ions necessary to effectuate

the terms of this mg as) re;to en
status ofthe plan and to arnend change or repeal any

retlre ent or othe post‘ ,mployment benefit program subject

H{t

Section 6. Clir}reint Employees

(a) “Current Efnployees" means employees of the City of San
Jose as of the effective date of this Act and who are not covered
under the Tier 2 Plan (seetion-Section 8).

(b) Unlessthey-optinto-alowerecost-plan as provided in the
VeluntaryHectionProgramVER deseribed-herein)-Aall

Current Employees who fail to opt in to the Voluntary Election
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Program (“VEP,” described herein) will share 50% of the costs
to amortize any pension unfunded liabilities, except for any
pension unfunded liabilities that may exist due to Tier 2
benefits in the future.

(c) A Current Employee’s share of the cost to amortize
pension unfunded liabilities shall be 5% of pensionable pay
starting June 24, 2012, and increased by 5% annually until the
employee’s proportionate share of the cost *eaches 50% of the
: ch employee’s

amortized pension unfunded liabilities, wi

adjustment under this Section shell-sge ]une 24, 2012
regardless of whether the, VEP has been 1mplemented If the

(e) Current’ Erinployeej‘ share of the cost to amortize any
unfunded llabllltleggsl);all bej

zcalculated separately for

and formulae ‘n‘e essary to implement this Section.

Section 7: One Time Voluntary Election Program (“VEP”)

The City Manager shall propose, and the City Council shall
adopt by ordinance to be effective not later than June 30, 2012,
a Voluntary Election Program (“VEP”) for all Current
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Employees who are members of the existing retirement plans
of the City as of the effective date of this Act. The
implementation of the VEP is contingent upon receipt of IRS
approval. The VEP shall permit Current Employees a one time
limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s
earned benefit accrual; the change in benefit accrual will apply
only to the employee’s future City service. Employees who opt
into the VEP will be required to sign an 1rrevé)cable election
waiver (as well as their spouse or domestéicipartner former
spouse or former domestic partner, 1f}le§gally req ired) where
they acknowledge that they 1rrevocabfy“’t’rehnqu1sh§the1r
existing level of retlrement beneﬁ;fj‘ (and have volunta’ ily

133
1'1}

(a) The plan shall not deprlve qny Curri nt Employee who

12
\ig %,

chooses to enroll in the VEP of t}gle accrual rate (e g 2. 5%)

1nd1v1dual employees}or prhl\or service shall be preserved for
paymeﬁnt at the' tlime of retlrement

LT
(b) On' f d after ’che effectlve date of the ordinance, pension
benefits unden theﬁ\fEP shall be based on the following

limitations: Hiiﬁgj”

43

(i) {i———the accrual rate shall be 1.5% of “final
compensation”, hereinafter defined, per year of
service for future years of service only.

(ii) the maximum benefit shall remain the same as
the maximum benefit for Current Employees.
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(iii) the current age of eligibility for service
retirement under the existing plan as approved
by the City Council as of the effective date of the
Act for all years of service shall increase by six
months annually on July 1 of each year until the
retirement age reaches the age of 60 for
employees in the Police and Fire, Department

Retirement Plan and the age 9 65 for employees
in the Federated City Empl? e

"Betlrement
System Earlier retlremw h 1l béj’

earlier than age of 551 in t ef ederated Clty
Employees’ lie’tl“ﬁ‘ement System : and age of 50 in
the Police and' Flre Departmenf Retirement Plan.
"%5?; ,fiff ;

il

Wl
{}H}(_n_/lThe llglbillty to retlre at tiurty (30) years of
er v'ce regardless o’f’age shall increase by 6

i

o st of living adjustments shall be limited to the

(3
T

1ncrease in the consumer price index, (San Jose -
San Fnanc1sco Oakland U.S. Bureau of Labor
g\tatIStICS index, CPI-U, December to December),

C ‘:_pped at 1% per fiscal year. The first COLA
ad]ustment following the effective date of the Act
will be prorated based on the number of
remaining months in the year after retirement of

the employee.
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(d)

(vi) __ “final compensation” shall mean the average
salary of the three highest consecutive years
preceding the date of retirement.

The cost sharing for the VEP for current service or
current service benefits (“Normal Cost”) shall not exceed
the ratio of 3 for employees and 8 for the City, as
presently set forth in the Charter Employees who opt

VEP, survivofsﬁlp'

§;§¥}

1€ spervorshlp beneﬁts in

?K!z*%\
mgi\g;g%g?
?, Nﬁjﬁéi’i
Ml
;Retlrem t Bel

I

I
iy 5
nefits,
>
i

annual Ebeneﬁt based on 45% of annual pensionable
pay based on the average of the highest three
censecutlve years of service.

(ii) A non-service connected disability retirement
benefit shall be as follows:

a. The employee or former employee shall
receive 1.5% times years of City Service (minimum
20% and maximum of 37.5%) of annual pensionable
pay based on the average of the highest three
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consecutive years of service. Employees shall not be
eligible for a non-service connected disability
retirement unless they have 5 years of service with
the City.

(iii) Cost of Living Adjustment (“COLA”) provisions will
be the same as for the service retirement benefit in
the VEP.

ordinance. This retirement progvgm} fof new employees -
shall be referredijczggas_ Tler 2t gl

shall th:;‘ City contrlbutlon to such plan exceed 50% of the cost
of the Tier 2 plan Cpoth normal cost and unfunded liabilities).
The programémay be designed as a “hybrid plan” consisting of
a combination of Social Security, a defined benefit plan and /or
a defined contribution plan.

(b) For any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be
permitted with reduced payments that do not exceed the
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actuarial value of full retirement. For service retirement, an
employee may not retire any earlier than age of 55 in the
Federated City Employees’ Retirement System and age of 50 in
the Police and Fire Department Retirement Plan.

(c) For any defined benefit plan, cost of living adjustments
shall be limited to the increase in the consumer price index
(San Jose - San Francisco — Oakland U.S. Bureau»of Labor
Statistics index, CPI-U, December to Decempﬁer), capped at 1%
per fiscal year. The first COLA ad]ustmenf willgbe prorated

i i
based on the number of months retired. i

iod for

M%

be the average salary of

(d) For any defined benefit plan ,

n, the measuring peri
determlnmg ‘final compensatlon sh‘j*

retirement.

a\

(e) Forany deflned benefit planéb th shall accrue at a

rate not to exgged 1. Sf/%ii}per yeéfg}of serfiice.
m;% )

(f) Employees V\;h ﬁleavfé"*or have left City service and are
subsequént] e:hlré ?QI: reinstated shall be placed into the
second tier of ehefits (Tie;
five (5) y}ears of sern ice credlt in the Federated City Employees’
Retlrementz;System and at least ten (10) years of service credit

g nd Flre Department Retirement Plan on the date
of separatlon and ‘who have not obtained a return of
contributions will have their benefit accrual rate preserved for

the years of service prior to their leaving City service.

(g) Any plan adopted by the City Council is subject to
termination or amendment in the Council’s discretion. No plan
shall create a vested right to any benefit.

10
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Section 9: Disability Retirements

To receive any disability retirement benefit under any pension
plan, City employees must be incapable of engaging in any
gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made
regardless of whether there are other posmons z?vallable at the
time a determination is made.

(a)

p«gcted to last for at least one year or to

resglt in death.

Aggl

(b) Determmatlons of disability shall be made by an
1ndependent panel of medical experts, appointed by
the City Council. The independent panel shall serve
to make disability determinations for both plans.
Employees and the City shall have a right of appeal
to an administrative law judge.

11
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Section 10: Emergency Measures to Contain Retiree Cost
of Living Adjustments

(a) The City Manager shall propose, and the City Council
shall adopt by ordinance, the following, applicable to
retirees (current and future retirees employed as of the
effective date of this Act):

%

Z
(

%
(i) Costofliving adjustments (“C¢ ﬁ ) ) shall be
temporarily suspended for,&all T §‘i’t' ees until

January 2017; i

upon the follerng con51de1§atlons (a) Whether

xxxxxxxxx

the fiscal emergez' cy has eased Stlfflc1ently to

vti

tpr0V1de services

«2;

protectigg the health and| ”;;gell being of City

iden 1(b) Whether the criterion set forth

} (b) (ii) has been met for the three year
glnmng ]ahuary 2017 or thereafter; and
fiil(c) Whether retirees are continuing to receive a

hbstantlalg ;;;;;; fair pension.

*ﬁ?;; i

%»
(i ) m In the event the City Council restores all or part of
% he C.LA it shall not exceed 3% for Current

mto the VEP and 1% for Current Employees who
opted into the VEP and employees in Tier 2.

Section11:  Supplemental Payments to Retirees

Any supplemental payments to retirees in addition to those
authorized herein shall not be funded from plan assets.

12
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Section 12: Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.

(b) Reservation of Rights. No retiree healthcare plan or

_u; ié ;

benefit shall grant any vested right, as the @ity retains its

power to amend, change or terminate any pl ~p1"OVISIOI’l.

which has the lowest monthly prerﬁfum gvallable to any active

employee in either the Police and Flré Department Retirement
Plan or Federated City Em\pI*

f,’l»Standards Board, as may be amended from
time to time. All plans adopted pursuant to the Act
shall: (i) be actuarially sound; (ii) minimize any risk to
the City and its residents; and (iii) be prudent and
reasonable in light of the economic climate. The
employees covered under the plans must share in the
investment, mortality, and other risks and expenses of
the plans.

13
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(b) All of the City’s pension and retiree healthcare plans
must be actuarially sound, with unfunded liabilities
determined annually through an independent audit
using standards set by the Government Accounting
Standards Board and the Actuarial Standards Board.
No benefit or expense may be paid from the plans
without being actuarially funded and, exphc1tly
recognized in determining the annugalKC1ty and
employee contributions into the;plans> z

p{ans,

(c) Insetting the actuarial assymptlons for t e} ‘
Valulng the hablhtles of. therplans and determ‘ ﬁfng the

) fe 1" and equltable treatment for current and
future planzzmembers and taxpayers with respect to the
1

of the plans and minimize any intergenerational

l
i

(d) When investing the assets of the plans, the objective of
the City’s retirement boards shall be to maximize the
rate of return without undue risk of loss while having
proper regard to:

1) the funding objectives and actuarial assumptions of the
plans; and

14
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2) the need to minimize the volatility of the plans’ surplus
or deficit and, by extension, the impact on the volatility

of contributions required to be made by the City or
employees.

Section 14: Safety Net Provisions

ff%zz
(a) Preservation of Essential City Serviqeslz’;égg;;i,

At any time that any of the following condltlo v
determlned in the reasonable dlSCI‘etIOH)Of the C1

library, community center, fire statlon or pohce station or
substation built or under con%tructlon as of January 1, 2011, is

jiids
;3 Aa

not operatlonal due to a budgetlack of funds jor (Condltlon 3

binding actithat alléWs or requlres the City to do any of the

following, W1t;h§ ut prlor approval by the voters: (i) pay for
unused sick leqve time (ii) pay for accrued and unused
vacation time, except at separation of City service as may be
required by applicable state or federal law; (iii) grant
retroactive inerease-compensation_increases to fer-members of
bargaining units after an applicable memorandum of
agreement has eentraets expired prior to the date-until a new
contract is in effect; (iv) give automatic step increases or other

raises for time in the job that are not based on performance;

15
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(v) use hours not actually worked in determining eligibility for
overtime; (vi) pay overtime to executive, professional, or
administrative employees or to other employees who are
exempt from overtime requirements under the Fair Labor
Standards Act (“FLSA”), or who are otherwise exempt from the
FLSA; (vii) pay workers’ compensation benefits for disability
on top of disability retirernent benefits Without an offset to

including overtimei and Dalﬂ

Vnnv])'ar] fortho Citkr nf San T

VUTINUOE TUT LIt Ulb‘y \VSSNw oS w J \J

Notiiih in 'ChlS“ACt shaliz: e.construed to mandate a particular
level 0 F%serwce 0 ﬁis‘rnethod of service delivery nor to interfere
with or i mlt the Cltv from adopting more efficient or less

i,
costly mean?s;zof delwermg services.

For the purposes of this Act, unfunded liabilities for employees
covered under the Federated City Employee’s Retirement
System and the Police and Fire Department Retirement Plan
shall be treated separately. Thus, if Condition (3) arises, the
consequences as specified in this Act shall apply only to those
employees in the plan that has the unfunded liabilities.

16
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| Accordingly, -if there is an unfunded liability in only the
Federated plan the safety net provisions shall apply to
employees in the Federated plan, and not those in the Police
and Fire plan. Similarly, if there is an unfunded liability in only
the Police and Fire plan, the safety net provisions shall apply
only to employees in the Police and Fire plan.

(b) Unfunded Liabilities in Pension and Other

minimum features

{ %;
(i) Atanytime City, p%ensmn oif’“retlree healthcare plans

have unfunded hgi[htlges based“on 1marl{et value or
or retlree healthcare

P
actuarial value for pensi
l 3
greater than those le%q%s‘ang on/June 30, 2010,
eml Uil

Supplemental pension payments to

retmz_es shall not be allowed, except upon prior

\—q

§?l

ii) The 1m1tat1(llns shall be temporary and shall remain
Sy, in effect until the unfunded liabilities based on

i arket Value or actuarial value have remained
low the level of June 30, 2010 for three

i
consiecutwe years.

Section 15: Savings and Severability
(a) This Act shall be harmonized and interpreted to be
consistent with all federal and state laws, rules and

regulations. If any ordinance adopted pursuant to the Actis
held to be invalid, unconstitutional or otherwise unenforceable

17
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by a final judgment, the matter shall be referred to the City
Council for determination as to whether to amend the
ordinance consistent with the judgment, or whether to
determine the section severable and ineffective. This Act shall
be broadly construed to achieve its stated purposes.

(b) Inthe event Section 6;-7 or 10 (as that Section applies to
Current Employees), of this Act is determlned t@ be illegal,
invalid or unenforceable as to Current Employees then the
Current Employees share of the costs to a’mortlze any

§§§§§§§§

payment of the unfunded liabi

is determined to be illegal, hvalld or unenforceable as to
Current Employees (using the definition in‘(%f>ect10n 6(a)), then,
to the maximum Xe)gt;'ent Dermlt‘red Bvl w;an equivalent
amount of savmgsmsh% l%l be obtanned through | pay reductions.
Any pay reductlons 1mp} emented pursuant to this section shall
not exceed 5% of c(?)mb?ens tlon each year, capped at a

<5% oéf ay or the'e equlvalent of what would be

max1murn ofi2
500

(de) T};e\ ?r Cou c1l shall adopt ordinances as appropriate to
implernent‘t“ nq effectuate the provisions of this Act.

?
bi
éz;

Bt

18




