DRAFT- October 27, 2011

PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San Jose do hereby enact the
following amendments to the City Charter which may be
referred to as: “The Employee Fair Pay Act for Fiscal

Sustainability.”

Section 1: FINDINGS

in ',wn\ance hbrarles and

1'Ci y Services”).
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§W1th Essentlal City
Services has been and contlnues to be threatened by budget
cuts caused malnly by the chmblng costs of employee benefit
programs and exéﬁcf:‘ b‘éig ““““ ed! b be economic crisis. The

adequatel;f‘f d 'qhese costs, the City would be requlred to
make dramatic ciits to Essential City Services.
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These cuts to Essential City Services have already created a
public service emergency in the current fiscal year, an
emergency that is projected to worsen significantly in Fiscal
Year 2012-2013 and beyond. Because the cost of retirement
benefits is rising so rapidly, and current economic conditions
and legal restrictions severely limit revenue growth, there is no
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reasonable prospect that further critical reductions in
Essential City Services can be avoided. By any measure,
projected levels of services are unsustainable, and endanger
the health, safety and well-being of the residents of San Jose.

Without the reasonable cost containment provided in this Act,
the economic viability of the City, and hence, the City’s
employment benefit programs, will be placed, at an imminent
risk.

The City and its re51dents always lntended tha€ it xpensmn and

eeeeee

At the same time, the Clty is and must rem‘é‘in commlt‘ced to

)(*
b

felng of its residents.
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By this Act, the voters find and déc{gre that éﬁnsion and other
\eneflts mtlst b;;

e ad]u“ ted in a manner that

ensureg}‘he City's gustalnéd ability to fund a reasonable level of
benefits és}contemplated at the time of the voters’ initial
adoption of tzhe Cl‘gy s retirement programs. Itis further
designed to ensure that future retirement benefit increases be
approved by the voters.

The voters hereby find that the facts and circumstances
constitute an emergency within the meaning of the Meyers-
Milias-Brown Act (“MMBA”), Government Code section 3504.5,
and pursuant to the City’s authority as a charter city under the
California Constitution. E.g., Cal. Const., Art XI, §5.
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Section 2: INTENT

This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same
time delivering Essential City Services to the residents of San
Jose.

The City reaffirms its plenary authority as ¢ harter city to
control and manage all compensation pr?VIded to its
employees as a municipal affair underﬂtn Cahfomla
Constitution. i

This Act is not intended to deprl
employees of bene}f%lits%earned féon,pI'IOI“ "%rv1ce as of the time of
the Act’s effect'végda‘cesérather the Act is intended to preserve

effectlve} date of the Act.
pzﬁ”

ce the pension amounts
eﬂ;vrgu;ludlng any cost of living increases
1as of the effective date of the Act.

employment beneﬁt The City expressly retains its authority to
amend, change or terminate any retirement or other post
employment benefit program provided by the City; provided,
however, nothing in the Act shall be construed to require the
forfeiture of any contribution made by an employee toward a
pension plan benefit.
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Section 3. Measure Supersedes All Conflicting Provisions

The provisions of this Act shall prevail over all other conflicting
or inconsistent wage, pension or post employment benefit
provisions in the Charter, as well as all ordinances, resolutions
or other enactments.

Section 4. Reservation of Voter Authorlty g
ggf
The voters expressly reserve the right tOg Cc;E S'rder any change
in matters related to pension and oth T post employment

benefits. The City Council shall haye 'no éuthorlty to
any increase in pension and/or retrree healthcare beﬁfeflts
except that the Council shall have the authgmty to adopt Tier 2

z Ty
pension benefit plans within the limits ?%:sgt forth herein.

Ui

Subject to the hrnltatléms set forth in th1 Act, the City Council
retains its authorlty to teke all actlons necessary to effectuate
the terms of thls measu e, to

A

Section 6. Current Employees

i 2}\,}:5»

‘éegizb
(a) “Current Employees” means employees of the City of San
Jose as of the effective date of this Act and who are not covered

under the Tier 2 Plan (seetien-Section 8).

(b) Hnlesstheyoptinte-alowercostplan-asprovidedin the
Veluntary ElectonProgram FVER deseribed-herein)-Aall

Current Employees who fail to opt in to the Voluntary Election
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Program (“VEP,” described herein) will share 50% of the costs
to amortize any pension unfunded liabilities, except for any
pension unfunded liabilities that may exist due to Tier 2
benefits in the future.

(c) A Current Employee’s share of the cost to amortize
pension unfunded liabilities shall be 5% of pensionable pay
starting June 24, 2012, and increased by 5% annually until the
employee S proportlonate share of the cost ’eaches 50% of the

;{;W wp”%&
compensatlon*

24,2012

R \4”

compensation ad]ustments shall apply to all Current

gl
Employees. %%f%%%ﬂé%” N

e’f share of the cost to amortize any

(e) Current Emloye :i
unfunded hablhtles shall be‘*calculated separately for

and formulae

fcessary to implement this Section.

ETEM
it
é}R

Section 7: One Time Voluntary Election Program (“VEP")

The City Manager shall propose, and the City Council shall
adopt by ordinance to be effective not later than June 30, 2012,
a Voluntary Election Program (“VEP”) for all Current
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Employees who are members of the existing retirement plans
of the City as of the effective date of this Act. The
implementation of the VEP is contingent upon receipt of IRS
approval. The VEP shall permit Current Employees a one time
limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s
earned benefit accrual; the change in benefit accrual will apply
only to the employee’s future City service. Employees who opt
1nto the VEP will be requlred to sign an 1rr vocable election
a , former

‘ 1 i;*ed) where
they acknowledge that they 1rrevocably rellnqulshithelr
existing level of retirement beneflts and have volunta§§"1y

T i
Y

chosen reduced benefits, as spec1f1ed*b lo

i s
i

i
E%E;
LR EY

(b) On r%g aftert; e effectlve date of the ordinance, pension
benefits un der theﬁ \;EP shall be based on the following
limitations: g%éiﬁ
(i) i ———the accrual rate shall be 1.5% of “final
compensation”, hereinafter defined, per year of
service for future years of service only.

(ii) the maximum benefit shall remain the same as
the maximum benefit for Current Employees.
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(iii) the current age of eligibility for service
retirement under the existing plan as approved
by the City Council as of the effective date of the
Act for all years of service shall increase by six
months annually on July 1 of each year until the
retirement age reaches the age of 60 for
employees in the Police and Fire; Department
Retirement Plan and the age of 65 for employees
in the Federated City Employees 'Retirement
System Earlier retlrement shall be permltted

‘ésf% k‘; ‘§§ ?’;;;

§‘

{—}H—}_(ll)_Th §éehglbﬂ;lty to retlre at t&nrty (30) years of

i1;_ce regardless ofEage shall increase by 6

months annua
tl}E a
of livi {,g%ad]ustments shall be limited to the
inct {egge in the consumer price index, (San Jose -
San Fff‘nasco Oakland U.S. Bureau of Labor
tatlgtlcs index, CPI-U, December to December),
capped at 1% per fiscal year. The first COLA
adjustment following the effective date of the Act
will be prorated based on the number of
remaining months in the year after retirement of
the employee.
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(vi) __ “final compensation” shall mean the average
salary of the three highest consecutive years
preceding the date of retirement.

(c) The costsharing for the VEP for current service or
current service benefits (“Normal Cost”) shall not exceed
the ratio of 3 for employees and 8 for the City, as
presently set forth in the Charter. Employees who opt

FESTIASRE 2§ 2

into the VEP will not be respon51ble fo'i he payment of

(d)

(ii) A non-service connected disability retirement
benefit shall be as follows:

a. The employee or former employee shall
receive 1.5% times years of City Service (minimum
20% and maximum of 37.5%) of annual pensionable
pay based on the average of the highest three




DRAFT- October 27, 2011

consecutive years of service. Employees shall not be
eligible for a non-service connected disability
retirement unless they have 5 years of service with
the City.

(iii) Cost of Living Adjustment (“COLA”) provisions will
be the same as for the service retlrement benefitin
the VEP.

w ) % ;2%)
ordinance. This ret1rement<gg‘ogra;n - for new employees -
shall be referred toas “Tier 2“?’£ 7y

of the T 71\e fff2 plan (both normal cost and unfunded liabilities).
The program”may be designed as a “hybrid plan” consisting of

3|
1

a combination ;f§Soc1al Security, a defined benefit plan and/or

a defined contribution plan.

(b) For any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be
permitted with reduced payments that do not exceed the
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actuarial value of full retirement. For service retirement, an
employee may not retire any earlier than age of 55 in the
Federated City Employees’ Retirement System and age of 50 in
the Police and Fire Department Retirement Plan.

(c) Forany defined benefit plan, cost of living adjustments
shall be limited to the increase in the consumer price index
(San Jose - San Francisco - Oakland U.S. Bureau:of Labor
Statistics index, CPI-U, December to Decembér) capped at 1%

A

per fiscal year. The first COLA ad]ustrnen will be prorated

retirement.

\

(e) Forany defln, benefit plan

iiiwé

~ _ﬁjiper year of serv1ce

five (SJ:Tyears of serV1ce credlt in the Federated City Employees’
Retiremer t ystem and at least ten (10) years of service credit

of separation and who have not obtained a return of
contributions will have their benefit accrual rate preserved for
the years of service prior to their leaving City service.

(g) Any plan adopted by the City Council is subject to
termination or amendment in the Council’s discretion. No plan
shall create a vested right to any benefit.

10
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Section 9: Disability Retirements

To receive any disability retirement benefit under any pension
plan, City employees must be incapable of engaging in any
gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made
regardless of whether there are other p051t10ns§avallable at the
time a determination is made. ’

(a) Anemployee is con51dere;l %‘%d abled for purposes

! it

of qualifying for a disabili ty re tlrementg ‘lf 11 of the
following is met: ¢

(i) An employee canno |

I in

before; and§ Hi

g . il
(ii) I’%;ﬁ%&geﬂ'cerml gjchat jdlf ’iiemployee cannot
S r ]obs described in the City’s

pecause of his or her medical

. 1 &T {
erfo ,r;hany 0 }%

assification plan;
ition(s);;

nd

AT

expected;tb last for at least one year or to

result in death.

(b) Deéermlnatlons of disability shall be made by an
1ndependent panel of medical experts, appointed by
the City Council. The independent panel shall serve
to make disability determinations for both plans.
Employees and the City shall have a right of appeal
to an administrative law judge.

11
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Section 10: Emergency Measures to Contain Retiree Cost
of Living Adjustments

(a) The City Manager shall propose, and the City Council
shall adopt by ordinance, the following, applicable to
retirees (current and future retirees employed as of the
effective date of this Act):

%)
¥

(i) Costofliving adjustments (““M As™) shall be
temporarily suspended for fll ’r‘éggrees until
January 2017; TR

««««« y;restore
COLAs prospectlvely (1 hole orin part) based
upon the foll@yvlng consdergatlons (a) whether
the fiscal emergency has eased sufficiently to
ensure that the Clty i:an prOVIde services

protectlrlg the health and f;,fell belng of City

S’ectrpn 14 (b) (11) ha%s been met for the three year

HERE N

perlb,, ,,.b‘eglnmng January 2017 or thereafter and

\\\\\

" Stby
M, %}
), In theﬁevent the City Council restores all or part of
i ﬁithe C.LA it shall not exceed 3% for Current

Rétlrees and Current Employees who did not opt

i

into the VEP and 1% for Current Employees who
opted into the VEP and employees in Tier 2.

Section11:  Supplemental Payments to Retirees

Any supplemental payments to retirees in addition to those
authorized herein shall not be funded from plan assets.

12
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Section 12: Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.

(b) Reservation of Rights. No retiree healthcare plan or
benefit shall grant any vested right, as the Clty retalns its
power to amend, change or terminate any pl

i

iy gzi*‘ ’
Section 13: Actﬁanal‘Soundness (fof'iboth pension and

H?? b

retiree healthcare pl \n ) il

(2)

independent valuatlon usmg standards set by the
Gove ment Accounting Standards Board and the
Actuar1a1 Standards Board, as may be amended from
time to time. All plans adopted pursuant to the Act
shall: (i) be actuarially sound; (ii) minimize any risk to
the City and its residents; and (iii) be prudent and
reasonable in light of the economic climate. The
employees covered under the plans must share in the
investment, mortality, and other risks and expenses of
the plans.

13
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(b) All of the City’s pension and retiree healthcare plans
must be actuarially sound, with unfunded liabilities
determined annually through an independent audit
using standards set by the Government Accounting
Standards Board and the Actuarial Standards Board.
No benefit or expense may be paid from the plans
without being actuarially funded and explicitly

recognized in determlnlng the annual City and

least a medlan econofnlgc;p‘lanmng scenario. The

H(

llkellhpgod of favorable pJan experlence should be
greater than the hkehhood of unfavorable plan

§5 § ~f igfici
ex erlenc ejand 'l
\Q% k

’z §i
Hib

uture plan imembers and taxpayers with respect to the

costs of the, plans and minimize any intergenerational
transf@r (?f costs.

(d) When investing the assets of the plans, the objective of
the City’s retirement boards shall be to maximize the
rate of return without undue risk of loss while having
proper regard to:

1) the funding objectives and actuarial assumptions of the
plans; and

14
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2) the need to minimize the volatility of the plans’ surplus
or deficit and, by extension, the impact on the volatility
of contributions required to be made by the City or
employees.

Section 14: Safety Net Provisions

(a) Preservation of Essential City Serv1ces »»»»»

iﬁi

At any t1me that any of the followmg cond1t1o§ yarise as

=(Condition 1) Essential City SerYices are not provfldedat or

above the service levels of ]anuary 1 201& (Cond1t1o( 12) any
library, community center, fire statlo“: or pollce station or
substation built or under Constructmn as
not operatlonal due to a budge lack of fundsz or (Condltlon 3

i in)! any of! the C"1sty s pension or
retiree healthcare plans have unfunde fab1ht1es calculated on

existing as of ]un _
the City Manager an other ofﬁcers of the C1ty or any

15 2” i

arbltrator or board of ;lgbltrators shall be prohibited from

30, Z@lQ

award érant dec151on resolut1on ordmance or other off1c1al or
binding actwthat all(aws or requires the City to do any of the
following, WItl}out pr1or approval by the voters: (i) pay for
unused sick leave time (ii) pay for accrued and unused
vacation time, except at separation of City service as may be
required by applicable state or federal law; (iii) grant
retroactive inerease-compensation_increases to fermembers of
bargaining units after an applicable memorandum of
agreement has eentraets expired prior to the date-until a new
contract is in effect; (iv) give automatic step increases or other

raises for time in the job that are not based on performance;

15
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(v) use hours not actually worked in determining eligibility for
overtime; (vi) pay overtime to executive, professional, or
administrative employees or to other employees who are
exempt from overtime requirements under the Fair Labor
Standards Act (“FLSA"), or who are otherwise exempt from the
FLSA; (vii) pay workers’ compensation benefits for disability
on top of disability retirement benefits without an offset to
ehmlnate dupllcatlon of beneﬁts for the same;¢ cause of

»»»»»

what state or federal laws require; (ix) a}lo(/v té)ﬁ(}%stlng or former
employees to grant workers’ compensatlon or dlsablhty

beneflts for ex1st1ng or former employees (x) calculate

““““

base salary paid, or yealisrnen51ona5ble;regular hours ( not

Iplto 2080 hours)-actually

H
5§$£

,,,,,,

including overtime) and Dag C
‘vAv"\Y]fo] for ‘l'l‘la r'1+\'7 nF Can plis

VIIYLUUUTOT T uu11 , :

without con51der1ng 1nd1v1du:§l }employee p.erformance (xii)
pay for more than SO%Mof the 1ncrease in the cost of healthcare

éi
Nothlhg in thlS Act shaH bef construed to mandate a particular

IR

level ofﬁserwce oﬂsmethod 'of service delivery nor to interfere
with or limit the Cif tV from adopting more efficient or less
R
costly meanfs%of delivering services.
ThiL

For the purposes of this Act, unfunded liabilities for employees
covered under the Federated City Employee’s Retirement
System and the Police and Fire Department Retirement Plan
shall be treated separately. Thus, if Condition (3) arises, the
consequences as specified in this Act shall apply only to those
employees in the plan that has the unfunded liabilities.

16
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i Accordingly, -if there is an unfunded liability in only the
Federated plan the safety net provisions shall apply to
employees in the Federated plan, and not those in the Police
and Fire plan. Similarly, if there is an unfunded liability in only
the Police and Fire plan, the safety net provisions shall apply
only to employees in the Police and Fire plan.

(b) Unfunded Liabilities in Pension and Othe
Post Employment Benefit Program v

minimum features

U™
(i) Atanytime Clty pensmn or retlree healthcare plans

i!éi
iyl

have unfunded habllltlies base‘d'tonlmarket value or

1n effec‘r untll the unfunded liabilities based on

} erket value or actuarial value have remained
bielow the level of June 30, 2010 for three
consecutlve years.

Section 15: Savings and Severability

(a) This Act shall be harmonized and interpreted to be
consistent with all federal and state laws, rules and
regulations. If any ordinance adopted pursuant to the Actis
held to be invalid, unconstitutional or otherwise unenforceable

17
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by a final judgment, the matter shall be referred to the City
Council for determination as to whether to amend the
ordinance consistent with the judgment, or whether to
determine the section severable and ineffective. This Act shall
be broadly construed to achieve its stated purposes.

(b) Inthe event Section 6;-7 or 10 (as that Section applies to
Current Employees), of this Act is determined; to be illegal,

unfunded liabilities shall be 50% of the plan eoverlng the

MU

respective employees. P

(c) Inthe event Section 6 (b) and (c) , al Hd/or the eleovee

payment of the unfunded liability refer “rﬂl.ced in Section 15(b),

is determined to be illegal,’ inva id or uneﬁforceable as to

Current Employees (using tﬁ”’e defi) 1n1t10n in ‘>ect10r1 6(a)), then,

to the maximum extent perm lt'red’%“ a yj/an equivalent

‘‘‘‘‘

fiyesd gg

amount of Savmgs shal

l be obta 1ned through pay reductions.
Any pay reductlons 1mp}lemented pursuant to this section shall

not exceed 5% of eom; gensptlon each vear, capped at a
pay or the equivalent of what would be

[
‘‘‘‘‘‘‘ 24

AAAAA

50% ef the amortlzed %”ensmn unfunded liability.

,,,,,

(de) The@ PI Counc1l shall adopt ordinances as appropriate to
implement : andyeffectuate the provisions of this Act.

3 ;‘?
iﬁﬁ%gﬁ*
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