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ASSOCIATION OF BUILDING,
MECHANICAL AND ELECTRICAL
INSPECTORS (ABMEI) :

BE LOCAL 1332

T MAKES SAN JOSE BAPPEN

August 31, 2011
VIA EMAIL & HAND DELIVERY

Honorable Mayor and City Council
200 E. Santa Clara Street
San Jose, CA 95113

Dear Mayor Reed and Council Members:

On August 10, 2011, the Legislative Counsel Bureau issued an opinion clearly stating that the City of
San Jose does not have the authority to declare a Fiscal and Public Safety Emergency due to.ongoing
budget shortfalls. It further stated that charter amendments to limit retirement benefits for current
city employees and retirees — as proposed in the July 5, 2011 draft proposed ballot measure - would
clearly violate the California and United States Constitutions. This follows a similar opinion released
by the State Attorney General's office highlighting the legal weakness of the proposed State of
Emergency.

Given the bverwhelming evidence that the City of San Jose lacks the legal authority to enact a State of

Emergency and pension measures as proposed, we request that you officially withdraw these
proposals. :

We all recognize the budget challenges facing the City of San Jose, and are united in our commitment
to addressing these issues in a constructive, fair, open and legal manner, Our goal is to develop
solutions to the budgetary problems facing the city, while simultaneously maintaining vital city
services and protecting the rights of the city workforce. As you are aware, we have made substantive
proposals to address unfunded pension liabilities, including the development of a 2" tier for new
employees, a cap on total pension payouts, and triggers to increase contribution rates and eliminate
some COLA’s should funding fall below 75%. These proposals-will greatly reduce the volatility of
pension funding going forward, and offers a shared sacrifice to ensure a healthy pension plan.

Continued efforts to advocate for proposals that clearly violate the California and United States
Constitutions is at best a distraction to developing real and realistic solutions to the budget
difficulties, and at worst will result in delay, increased antagonism with your workforce, and costly




legal fights at the taxpayers expense. To date, the Legislative Council Bureau has stated your
proposals are unconstitutional, the State Attorney General's office has indicated similar concerns,
and CalPERS has recently issued a report highlighting the legal protections to which current workers
and retirees are entitled. The only legal argument supporting the City proposals comes from a law
journal article authored by the same firm currently under contract with the City to conduct labor
negotiations.

Should you continue with your advocacy for these suspect proposals, we believe city workers and all
San Jose residents deserve an explanation clearly articulating why you believe the Legislative Council,
State Attorney General’s office and CalPERS opinions are all in error, including your legal justification
and citations. Failure to provide such information can only be viewed as indications that these
proposals are politically motivated, and evidence that the City is more interested in blaming others
for the challenges we face, rather than working together to resolve the budget issues and properly
serve all San Jose residents.

We eagerly await your response.

Sincerely,

(.

Tom Brim, President

Association of Building, Mechanical Confidential Employees’ Organization (CEO),
and Electrical Inspectors (ABMEI) AFSCME Local 101
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cc Charles £. Allen, Business Agent, AFSCME Local 101
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August 10,2011

Honorable Paul Fong
Room 5135, State Capitol

LOCAL FISCAL BMERGENCY: CONTRACTS - #1123253

Dear My. Fong:

You have asked us whether the City of San Jose may act under the California
Emergency Services Act (Ch. 7 (commencing with Sec. 8550), Div. 1, Tirle 2, Gov. C) to
validly declare a local emergency based upon a chronic budget deficit caused by tising
employee rerirement costs, and use the emergency powers under the act to limir retirement
benefits for cutrent and future city employees and rerirees, If the act does not auchorize this
declaration and use of emergency powers, you have asked whether proposed amendments t
the City of San Jose's charter, that wouid limit the rerirement benefits of current and future
city employees and retirees, would violate the prohibitions in- the California and United
Srates Constitutions against the impairment of contracts.

By way of background, the facts presented to us are that on May 13,2011, the
Mayor of the City of San Jose senta memoarandum to the City Council of San Jose declaring
his intent to declare 2 fiscal and public safety emergency thar “describes rhe necessity of
making fiscal teforms to avert a fiscal disester, prevent substantial degradation of public safery
and other viral city services, and maintain the integrity of our retdrement system so that
earned and accrued benefits can be paid to current and furure retirees” (Memorandum,
Mayor of the Ciry of San Jose 10 the San Jose City Council, May 13, 2011, p. i hereafter
memorandum). In suppors of this proposal, the memorandum states that the rising cost of.
recirernent benefits to city employees had grown dramarically, and char chis increase has lead
to millions of dollars {n unfunded liabiliies that must be addeessed (Id., at pp. 5-6).
Specifically, the memorandum states thar the cost of retirement could reach $656 million by
2016, which would result in the city baving to lay off a substantial number of workers (Ibid.).

1 . , .
All further secrion references are to the Government Code, unless otherwise
indicated, '
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In order o alleviate this problem, the mayor proposed to amend the city charter to impose
vacious limitations on the retirernent benefits of both current and furure employees and
recirees (Ibid.). We have not been provided with the exact vext of those proposals. Nor have
we been provided with any independent assessment of the fiscal health of the City of San
jose. Therefore, for the purposes of this opinion, we will assume tha the memorandum is
accurate, and that the memorandum states the asserted racionale for an emergency
declaration.

I, Exercise of Emergency Powets

* As a general matter, a city has only those powers expressly or impliedly granted to
it by the Legislature or the California Constitution (Secs. 1 and 7, Art. XI, Cal. Const;
Coffineau v, Eu (1977) 68 Cal.App3d 138, 142). The California Constirution grants a city
authoriry to “make and enforce within its limits all local, police, sanirary, and other
ardinances and regulations not in conflict with general laws” (Sec. 7, Art. X1, Cal. Const.),
Also, in the case of a city that has adopred a charter for its governance, the charter and local
ordinances adopred thereunder prevail aver conflicting stare sratures with respect to matters
that are municipal affairs (subd. {a), Sec. 5, Art. X1, Cal. Const.}.

With respect to emergency powers, the California Emergency Services Act (Ch. 7
(commencing with Sec, 8550}, Div. 1, Title 2, Gov. C.; hereafter CESA) grants local
government entities limited powers in the event of a duly declared emergency. The CESA is
a staturory scheme that grants to the Governar and local government entities the auchority to
declare certain types of emergencies, with certain powers flowing from any such declaration.
The Governor's powers under the CESA are broad and exzensive, and include the power to
exercise all police power vested in the scate. The CESA specifically authorizes the Governor
to make, amend, and rescind orders and regularions; to suspend statutes, rules, and
regulations; to direct the acrivities of state agencies to carry out the CESA, that is, to mitigare
the emergency situation identified in the proclamation; to acquire property; and to cooperate
and contract with public and private agencies for the performance of certain acts (see

"Secs. 8550, 8565, 8567, 8571, BG27, 8628, and 8646). In contrast, a local government's
powers under the CESA are move limized and include the power to provide murual aid ro an
affected area (Sec. 8631), and to “promulgare orders and regulations necessary to provide for
the protection of life and property, including ordets or regularions imposing a curfew within
designared boundaries where necessaty to preserve the public order and safety” (Sec. 8634).

; In order for these emergency powers 1o be triggered, the local government enrity is
required to declare a valid local emergency as defined by the CESA, The CESA defines a

local emergency as follows:

“(¢) "Local emergency' means the duly proclaimed existence.of conditions
of disaster or of extreme peril 1o the safery of persons and property within the
tertirorial limizs of a county, city and county, or city, caused by such conditions
as air pollution, fire, flood, storm, epidemic, riot, drought, sudden and severe
energy shortage, plant or animal infestation or disease, the Governor's watning
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of an earthquake or volcanic prediction, or an earthquake, or other conditions,
other than conditions resulting from 2 labor controversy, which are or are
likely to be beyond the conirol of the services, personnel, equipment, and
facilities of that political subdivision and require the combined forces of gther
political subdivisions to combat, or with respect to regulated energy utilities, a
sudden and severe energy shortage requires extraordinary measures beyond the
authorjty vested in the California Public Urlities Commission.” (Bmphasis
added.) ' ' ‘

In addition to the requirements set out above, the CESA describes a focal
emergency declaration that may be made under its provisions as being made with regard o2
remporaty condition (see Sec. 8630). In this respect, the CESA provides that a “locel
emergency” must be declared by the local governing body or by an official designated by
ordinance adopted by that goveening body (Sec. 8630). 1fa local emergency is declared by an
official designated by ordinance, it may not remain in effect for more than seven days unless
ratified by the governing body. Once 2dopred, the emergéncy declaration must be reviewed
by the governing body every 14 days but no-less than every 21 days, and the governing body
must terminate the local emergency at the earliest possible date (subds. (h), (c), (d), and (e),
Sec., 8630).° In addition, Section 8631 authorizes political subdivisions ro have fulf power to
provide murual aid to any affected area “in periods of focal emergency” (emphasis added);’

* Secrion 8630 states as follows:

“8630. (a) A local emergency may be proclaimed only by the governing
body of a city, county, ot city and county, or by an official designated by ordinance
adopted by that governing body.

“(b) Whenever a local emergency is praclaimed by an official designated by
otdinance, the local emergency shall ot remain in effect for a period in excess of
seven. days unless it has been ratified by the governing body.

“(c) (1) The governing body shall review, at its regularly scheduled meetings
until- the local emergency is terminated, the need for continuing the Jocal
emergency. However, in no event shall a review rake place more than 21 days after
the previous review.

“(2) Notwithstanding paragraph (1), if the governing body meets weekly, it
shall review the feed for continuing the local emergency at least every 14 days,
unul the local emergency is rerminated,

“(d) The governing body shall proclaim the terminagion of the local
emergency at the earliest possible date that conditions warrant,”-

’ For example, the Attorney General has opined that a needle exchange program
would not qualify & a focal emergency because the barm intended to be prevented by it, the |
AIDS epidemic, is not essentially termporary in nature (78 Ops.Cal Aty Gen. 171).
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In sum, we think that a situarion is 2 tocal emergency within the meaning of the
CESA ifitis (1) a condirion of disaster or extreme peril ro the safety of persons and property
that is within the serritorial limits of a city, county, or city and county, (2) caused by a
condition similar to the ones enumerared in Section 8558, (3) of a temporary nacuce, (4)
beyond the concrol of the resources of the political subdivision, (5) requires the combined
forces of other political subdivisions to combrat, and (6) declared by the local governing body.

Applying the above-stated factors to the question of whether the City of San Jose
may validly declare a local emergency within the meaning of the CESA because of a chronic
budget deficit caused by tising employee retirement casts, the fundamental issue raised is
whether any of the resulting consequences that are asserted in the mayot’s memorandum
qualify as a condition of "disaster or of extreme peril to the safety of persons and property”
within the territorial limits of the city.  In some limited circumstances, the asserted
consequences of a severe fiscal crisis may result in such a clear risk to public health and safety
such that they could support the declaration of an emergency under the CESA, For example,
in the case of. California Correctional Peace Officers Assn. v. Schwarzenegger (2008) 163
Cal.AppAth 802 (hereafter Schwarzenggger), inadequate funding and a surge in prison -
population led the Governor o proclaim a state of emergency under the CESA based on
overcrowding in the state’s prisons. In the lizigation, it was contended that a state of
emergency could not be proclaimed because the basis of the emergency, prison overcrowding,
was entirely within the control of the government to correct (Id,, at p. 811). Rejecting this
acgument, the Court of Appeal held that the’ Governor was authotized to proclaim a stare of
emergency under the CESA whenever “a condition of extreme peril to the safety of persons
and property exists ‘within the scate,” even {where the basis for that condition arase from] an
area under the exclusive control of the state government” (Id, at p. 813). In reaching that
conclusion, the courr found thar the chronic overcrowding in the state prisons lead to direct
and immediate risks to the public by increasing the likelihood prisoners would be released
carlier, increasing the spread of infectious disease, and potentially contaminating groundwater
(1d., at pp, 818-820).

By way of analogy, an argument may be made ¢hat if the City of San Jose.is unable
to meet jts retirement-related budget obligations, the city would be unable ro provide its
residents with essential services, the ahsence of which could imperil their health and safety.
In this connection, the mayor’s memorandum described the “substantial degradation of
public safery and other vital city services” that would resultif reticement. benefits 10 current
city etoployees and retirees ate not limired. In our view, however, this analogy is not
appropriate because the asserted risk posed to the health and safety of the residents of the
Ciry of San Jose is far more attenuated in this instance than was the case with the conditions
contemplated in the Schwarzensgger decision. Unilike in Schwarzenegger, the memorandum
‘does not state that, if the city fails to act immediately, specific events would occur thar would
pose direct and severe risks to the heaith and welfare of the residents of the city, This reading
is consistent with other portions of the memovandum, that stare that the declaration was due
to rising employee retirement costs, and that the proposed actions are necessary to “preserve
the eerirement benefit fevels” of employees, aud o prevent “jobs and services” from being
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“decimared”. (memorandum, supra, at p. 1). Although the memorandum generally discusses
employee benefit levels and ciry jobs and services, it does not state thar if immediate action is
not taken, the decline in these items, however severe, will resilt in a particular disaster ora
condition of extreme peril to the health and safety of the residents of the Ciey of San Jose. As
such; we chink that, as a threshold master, the chronic budger deficit caused by retivement-
related expenses described in the memorandum would not qualify as a disaster or 2 condition
of extreme peril as required by the CESA. :

Furthermore, as stated above, the declaration of a local emergency within the

eaning of the CESA is reserved for the rendering of mutual aid under circnmstances where
the emergency conditions associated with a disaster or condirion of extreme peril to persons
and property are, or are likely ra be, beyond the capacity of the services, personnel,
equipment, and facilities of & polirical subdivision and require the combined forces of other
political subdivisions ta combat {subd. (¢} Sec. 8558; Sec. 8631). For example, if a city is
decimated by an unexpected serious eatthquake, that city likely does not have the resources to
comnbar that disaster on its own. However, in this case, the memorandum has not asserred a
particular disaster or candition of extreme peril necessarily requiring a regional response, but
has instead asserted a fiscal crisis particular to the City of San Jose that may be solsly
addressed by that city puesuant to various options. For example, it could cut existing services,
raise additional revenue, seek aid from the state or the federal government, o, if all of those
options falled, it could .declare bankruptcy (see 11 U.S.C. 901 and following).
Fundamentally, a.city fiscal crisis, as opposed to a particular disaster or condition of extreme
peril to-persons or property, does not appear to be an emergency condition that is
contemnplated by the CESA 4s requiring, on some temporary basis, mutual aid from other
political subdivisions in the region. Indeed, the memorandum does no state that rhe City of
- San Jose requires the aid of other political subdivisions to confront this ctisis, not does it
mention any plans to seek aid from other political subdivisions.

Therefore, we conclade rhar a chronic budger deficit cansed by retirement-related
employee expenses, and asserted resulting reductions in employee benefits and city services,
would not qualify as 2 local emergency under the CESA, 25 amunicipal fiscal crisis and these
asserted consequences are not 3 disaster of a condition of extreme peril to persons or property
that is beyond the comroi of the city or requires mutua] aid from other political subdivisions
in the area.

II. Amendment of City Charrer

We turn to the fssue of wnether proposed amendments to the City of San Jose's
charter, that woutd limit the tetirement bemefits of current and furure city employees and
retirees, would violate the prohibitions in rhe California and United States Constitutions
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against the impairment of contracts.. In the case of existing employees, the proposed
amendments would make varions modifications to rerivement benefics, including revising the
rate at which benefits accrue to the employees, increasing the age at which certain employees
may retite, and increasing the number of years of service required to qualify for retirement
health benefits (Ibid.). With respect ta furure employees, the proposed amendments would
requite a revirement program that consists of “a hybrid plan that may consist of a
combination of social security, defined benefits or defined contributions|, with 2] maximum
city contribution of not .. less than 6.2% nor greater than 9% of base salary or 50% of the cost
of the benefits, whichever is less” (Ibid.). In addition, the proposed amendments would also
modify the rerirement benefits of existing and furure revirees to slow the rate of increase in
benefic payments, and restrict the payment of bonuses. We have not been provided with the
specific language of the proposed city charter emergency authority or retirement benefir
modifications. Accordingly, our answer is general in nature, and based on the general
information provided in the memorandusn, ‘

As a threshold macter, we note that a public employee’s pension has fong been held
by the coutts in this srate as constiruring an element of compensation, and a vested
contractual right to pension benefits accrues upon acceptance of employment (Betts v, Board of
Admimistration (1978) 21 Cal3d 859, 863; California Teachers Assn. v, Cory (1984) 155
Cal.App.3d 494, 506). A proposal to revise existing pension benefits with respect to current

" employees covered by a pension plan, ar to modify the pension benefits of former employees
. currently receiving those benefits, raises the constitutional issue of impairment of conrract,

Both the United States and California Constitutions contain exptess prohibirions
against any law “impairing the abligations of conrracts” (Sec. 10, Art. I, U.S, Const,; Sec. 9,
Art, 1, Cal. Const.). The conrract clanie analysis is the same under cither the California
Constitution ot the United States Constitution because the California Supreme Court uses
the federal contract clause analysis to determine whether a statare violares the parallel
provision in the California Constitution (Campanelli v, Allstate Life Ins. Co. (9th Cir. 2003) 322
E3d 1086, 2097, citing Calfarm Ins. Co, v. Deukmejian (1989) 48 Cal.3d 805). The United
States Supreme Court has held thar the prohibition against impairment of the obligation of
contracts is not absolute in that “its prohibition must be accommodared to the inherent police
power of the State” to protect she vital interests of the people of the stave (Energy Reserves
Group, lnc. v, Kansas Power and Light Co, {1983) 459 U.S. 400, 410; hereafter Efzergy Reserves
Group).

The threshold inquiry in determining whether a law would violate the contract
clause is whether that law substantiaily impairs a contractual relationship (I1d., at p. 411). To

 We have not been asked to opine whether a city charter provision that authotizes
the declaration of a city fiscal emetgency and, in rasponse, the modification of retirement benefits
of current city employees or retirees, would address 2 municipal affair, such thac this authority
and actions taken under that authority would prevail over any conflicting state statute,
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make this determination, the courts must first determine whether chere is a contractual
relationship berween the parties that would be impaited by the law in question and, if so,
whether that impairment is substantial {General Motors Corp. v, Romein (1992) 503 U.S. 181,
186). ' '

Ifitis determined that the law substantially impairs a conrractual relationship, the
government must demonstrate a “significant and legitimate public purpose behind the
regulation {citations), such as the remedying of 2 broad and general social or economic public
problem” (Energy Reserves Group, supta, at pp. 411-412). Finally, if a significant and legitimate
public purpose is identified, the court must deterthine whether the law in question provides a
reasonable means to address that significant and legitimate public purpose (Id., at p. 412
U.S. Trust Co. of New York v. New Jersey (1977) 431 U.S. 1, 25-26; hereafrer U.S, Trust).
Becausé of the interrelationship bevween these last two sreps, courts sometimes examine
these factors together. Thus, an act thar substantially impairs the obligations of a contract is
permissible if the impairment is both reasonable and necessaty to fulfill a significant and
legirimate public purpose,

As 1o whether an impairment is necessary, courts bave identified certain factors
that are used by the courts to evaluare the sufficiency of the justification for an impairment of
a contract. As stated by the Court of Appeal in Board of Adminisiration v. Wilson (1997) 52.
Cal App.4th 1109, at pages 1154 and 1155 (hereafter Board of Administration), quoting Valdes
v. Cory (1983) 139 Cal.App.3d 773, at pages 790 and 791:

“Both the California and United Stares Supreme Courts have identified
factors which may watrant legislacive impairment of vesred conrract rights on
the grounds of necessity: (1) the enactment serves to protect basic interests of
sociery, (2) there is an emergency justification for the enactment, (3) the
enactment is appropriate for the emergency, and (4) the enacrment is designed
as a temporary measure, during which rime the vested conrracr rights are not
lost bur merely deferced for a brief period, interest running during the

_ remporaty deferment.”” (Emphasis added.)

A "higher level of scrutiny is required” when the legislative interference involves a
- public obligation, such as a government vetirement program (University of Hawai'i Professional
Assembly v, Cayetano (9th Cir. 1999} 183 F.3d 1096, 1107; hereafter Cayetano; see also, Board of
Administraiion, supra, at p. 1154), Contract clause cases recognize that when the government
is a contracting party, "complete deference to a legislative assessment of reasonableness and
necessity is not appropriate because the Stare's self-interest is at stake” (U.S. Trust, supra, ar
p. 26; see also Energy Reserves Group, suprz, at pp. 412-413, and fn. 14, roting that & sticter
level of scrutiny applies under the contract dause when a state alters irs own contractual
obligarions}. In order to survive strict scrutiny, the government bears the burden of
establishing "a compelling interest for the irmpaivment”- (Board of Administration, supra, at
p-1155). To meet this burden, the government must show, .among othet things, that the
impairment was necessary, and that no other “‘evident and more moderate coutse’ of action
(existed) that would serve Defendants’ ‘purposes equally welt™ (Cayetane, supra, at p. 1107,
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quoting U.S. Trust, supra, at p.31). Moreover, a government agency cannot justify an
impairment of contract if the “problem sought to be resolved by the impairment existed at the
time the contractual obligation was incurved” (Cayetano, supra, at p. 1107, quoring
Massachusetis Commaunity (,olicge Council v. Com, (Mass, 1995) 649 N.E,2d 708, 713), In sum,
an act thar substantially impairs a governimental entity’s own contractual obligations is
unconstitutional unless cthe govemmemal entity can ‘demonstrate that the i tmpalrmem is both
reasonable and necessary ro fulfill a compelling public purpose.

Relying on these principles, several courts have held that a state or local
government entity may not generally use a budger deficit to justify impairing employee
contractual rights (see Cayetans. supra, at p. 1107). For example, in Cayetano, Hawsaii
attempted to address the state's budget deficit by deferring employee pay on six occasions
(1d,, at p. 1099). The Ninth Disutict Court of Appeals held that action was an
anconstitutional impairment of the contracrual rights of stare employees because other more
moderate options were available 1o address Hawaii's budget deficit, and Hawaii was aware of
the budget crisis when it negotiated and entered into the collective bargammg agreements in
question (Id., ac p. 1107).

Similarly, the California Supreme Com‘r in Senoma County Organization of Public
Employees v. County of Sonoma (1979} 23 Cal3d 296 (hereafter Sonoma County), at pages
304-306 and 313-314, considered whether a severe fiscal emergency would qualify to impair
the obligations of contract on the grounds of necessity. In Sonoma County, following the
approval of Proposition 13 at the June 6, 1978, statewide primary election, {hereafrer
Proposition 13), local government entities faced a dramaric decrease in property tax tevenue.
In order to mirigare rhe effect of that decreage, the Legislature enacted Secrion 16280 of the
Government Code that declared “rmll and void any agreement by a focal agency to pay a
cost-of-living increase in excess of that granted to state cmployees" (Id., ar p.302). Various
local government entities challenged this statute as violating contracts berween those entities
and thcxt employees. The California Suptene Court held that a substantial impairment of
the contract rights of local employees was found because “there was a 'severe, permanent and
immediare change'” in the employees rights undet the contract (Id, ar p. 309), The state
atemnpted to argue that this impaivment was nonetheless justified because of the fiscal
emergency created by Proposition 13. Specifically, the Leglslature found that Proposition 13
would result in an average loss of tevenues of nearly 22 percent, and that low level of funding
would result in a substantial reduction in essential state services, and a higher unemployment
rate (Id., av pp. 309-310). However, the coutt rejected these findings, and instead held that,
after ane took inta account the $5 billion the state paid 1o local agencies 10 make up for the

_ reducrion in revenue, the actual reduction of revenues was only 6 percent. That reduction of
revenues was insufficienr ro justify an impairment of concracts on the basis of necesstty (Id.,
atpp, 311 312).

In so holding, the California Supreme Court appeared to leave open the possibility
that in some rare circumstance a declaration of fiscal emergency may authorize a state or local
government entity to take certain limited actions to impair conrracrual obligations. However,
the court appears to recognize this authority only narrowly. For example, the court noted
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that even if an emergency was to be recognized, it must onIy last a limired penod of time, and
a court may decline to recognize the emergency if the “emergency ceases or the facts change
even though valid when passed” (Sonoma County, supra, av p. 311, quoting Home Bldg. & Loan
Ass'n v, Blaisdell (1934) 290 U.S. 398,442}, Moreover, the only case cited by the courr that
recognized this principle was Subway-Surface Sup'rs Ass'n v, New York City Transit Authority
(1978) 375 NL.E.2d 384 (hereafter Subway-Surface). In that case 2 New York court held thata
statute deferring a wage increase provision in a collective bargaining agreement between a
public agency and its employees did not violate the Unired Staves Constitution. In its
discussion of Subway-Surface, the Califarnia Supreme Court in Sonoma County noted that in
that case the employee organization conceded that “the fiscal emergency was so severe that
the city could be forced to cease operating if the crisis was not relieved” (Sonoma County,
supra, at p. 312). The courr also noted thart in Subway-Surface the wage increase was only
deferred, and not eliminated entirely (Ibid.). However, even in rhat extreme instance, the
California Supreme Court still “seriously [questioned] the New York court’s racionale”
(Sonama County, supta, at p. 312), Therefore, the California Supreme Court in Sonoma County
-appeared to leave open only the limived possibility that a remporary unforescen fiscal
emergency, that is so severe thar the city would cease to operate or be substantially unable to
provide essential services if the emergency is not addressed immediately, may allow a state or
local government entity limired authority ro remporarily suspend certain contractual vights.

It follows that, if the loss of revenue to local agencles followmg the passage of
Proposition 13 does not qualify as a fiscal emergency that would justify the impairment of
contractaal rights, then rising rerirement costs caused by the past actions of the San Jose City
Council likewise would fikely also not qualify as a fiscal emergency thar would allow the ciry,
by amending its charter, to impair vested retirement benefits to which current city employees
and retirees ave conrractually enticled. In that regard, the proposed charter amendments
would include changing the rare of accrial of benefits, increasing the age to be eligible for
retivement, slowing pension increases, and various other changes, It is our view that these
changes would substantially impair the contractual rights of current city employees and
retirees by interfering with contracted ctetirement benefits (see Cayetano, supra, ar
pp. 1104-1105, discussing a line of cases that show interfering with pay may cause a
substantial impairment of contract). Accordingly, the proposed modification of retivement
benefits of current employees and retirees would be unconstitutional, unless the ciry could
dernonstrate that the action is both necessary and reasonable to fulfill a compelling public
purpose. :

In this connection, the memorandum does nat include reasons to justify the
proposed modificarions to retirement benefits within the standards applicable to the contract
clause, as desctibed above. As stated above, the memorandum speaks of the “substantial
degradation of public safety and other viral ¢ity services,” and states that the proposed
smodifications to retivement benefits are necessary in order to “preserve the retirement benefir
levels” of employees -and o prevenr ‘jobs and services” from being “decimated”
(memorandum, supta, at p. 1). The memorandum also states that if action is not taken to
impose the proposed modifications to retirement benefits, the city would have to undertake
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staff reductions (1d., at p. 5). However, unlike in Subway-Surface, the memorandum does not
go so far as 1o stare that if the proposed modification to retirement benefits are not
implemented, the immediare impact on the city would be so severe that the city would cease
to operate, or be substantially unable o provide essennal services,  Nor does the
memotandum state that the proposed modifications to retiremnent benefits are the only
option available to the city to address the chronic budger deficit. Accordingly, it is our view
that, with respect to the retirement benefits of existing employees and retirees, the
memorandum does not provide adequate findings to demonstrate chat the proposed -
modifications to retirement benefits ate a necessary and reasonable means of addressing the
City of San Jose's chromc budget deficit, such that they would not be an unconstirutional
impairment of contract.”

In support of this concluqxon, we note that in Sonoma County the fiscal crisis
invoked in that case was sudden, not cansed by the state divectly, and arguably was not
conternplared at the time the employee contraces were entered into. "Even in that case, the
court held thar these facts were not enough to avoid an impairment of conrracr. In contrast,
the budger crisis facing the City of San Jose was arguably foreseeable and caused by the past
actions of the San. jose City Council. In-this regard, the memorandum states that rerirement
costs have been growing since the year 2000 (memorandum, supra, at p, 1). Accordingly, the
City of San Jose could be found to have been aware of potential budget deficits when it
entered ipto current ¢ontracts with city employees {Sonama County, supra, at p. 1107),

' In contrast to existing city employees and retirees, as to future city employees the
impatrment of existing contractual rights, as discussed above, would not be placed at issue by
the proposed charter amendments, inasmuch as furure employees are not yet parties to an

.

’ While the vested pension rights of public employees are protected, they are not
immutable. “[V}ested contractual pension tights may be modified priot to retirement for the
purpase of keeping 2 pension system flexible w permir adjustrnents in accord with changing
conditions and at the same time maintain the integrity of the system” (International Assn. of
Eirefighters v. City of San Diego {1983) 34 Cal3d 292, 300). The modifications are required to be
reasonable and, to be sustained as reasonable, the “alterations of employees’ pension rights must
bear some marerial refation 1o the theory 6f a pension system and its ‘successful operation, and
changes in a pension plan which resulc in disadvantage o employees should be accompanied by
comparable new advantages” (Id, ae pl 301; sec also Board of Administration, supta, at pp.
1132-1133), In this regard, a comparable advanrage is one that generally relates to the benefic
that has been diminished (Frank v. Board of Administration (1976) 56 Cal.App.3d 236, 244). -
Furthermore, "it is the advanrage or disadvantage to the particular employees {sic] whose own
contractual pension vights, already earned, ave involved which are the criteria by which
modificarions to pension plans must be measured” (Abbott v. City of Los Angeles (1958) 50 Cal.24
438, 449). In this regard, ‘it is for the courts to determine upon the facts of each case what
constizutes a permissible change” {Allen v. City of Long Beoch (1955) 45 Cal.2d 128, 131).
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employment contract with the City of San Jose. Nor being parties to such a contract, futuce
emplayees do not yet possess any entitlement under contract to ciry retirement benefits,
Because there are no existing contractual rights to retirement benefits on the part of future
employees, the City of San Jose may limir or otherwise modify retirement benefits that will be
applicable to furure employees without impairing any contraceual obligarions.

Thetefore, it is our opinion that the propased amendments to the Ciry of San
Jose's charter that would limir the rericement benefits of current and furure ciry employees
and recirees would substantially impair the contractual rights of current city employees and
retiress, and thar this impairment would violate the California and Unired Sraves
Constirutions because the mayor’s memorandum does not provide findings that demonstrate
that the proposed limirations on retirement benefits are necessary and reasonable o fulfill a
compelling public purpose.

L. Sumrary

Under the facts presented to us, the City of San Jose may not validly declare a local
emergency under the California Emergency Services Act {Ch. 7 {commencing with
Sec, 8550), Div. 1, Title 2, Gov. C.) based upon a chronic budget deficit caused by rising
employee retirement costs. Nov may the ity amend is charter to validly limit the resirement
benefits to which current city employees and retirees are contractually entitled.  The
proposed limirations would substantially impair the contractual rights of current city
employees and retirees, and this impairment would violare the California and United States
Constitutions becanse the mayor’s memorandum does not provide findings that demonszrate
that the proposed limitations on retirement benefits are necessary and reasonable ro fulfill a
compelling public purpose. '

Very truly yowrs,

Diane F. Boyer-Vine
Legislative Counsel

e

Daniel S, Vandekoolwyk
Depury Legislative Counsel

DSViken
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September 15, 2011

Diane E. Boyer-Vine

. Legislative Counsel
925 | Street
Sacramento, CA 95814

Re: Local Fiscal Emergency Opinion
Dear Ms. Boyer-Vine:

I'was surprised to see the unprecedented Legislative Counsel opinion dated
August 10, 2011 in response to Assemblymember Fong's request to review certain
legislative actions regarding employee pensions currently under consideration by the
City of San Jose. Your attempt to analyze the issues facing the City was based on a
preliminary proposal made by the Mayor and the Council which is currently undergoing
further analysis and discussion with local bargaining groups.

Your opinion considers assumptions and facts which were presented to you by
parties outside the City. The letter states “(w) e have not been provided with the exact
text of the proposal. Nor have we been provided with any independent assessment of
the fiscal health of the City of San Jose.” In fact, you did not discuss any aspect of the
issues addressed in the response with anyone in the City. [ find it difficult to believe that
the Legislative Counsel would provide an analysis of the issues without confirming the
basic facts and assumptions underlying those issues.

The foundation of your opinion is that the California Emergency Services Act
("CESA") is inapplicable to the consideration of a local fiscal emergency in San Jose.
The assertion that CESA is the basis for the City proposed declaration of emergency or
the basis for suspension or modification of City contractual obligations is not based on
any Gity statement but rather in an assumption stated in Assemblymember Fong's
request. Indeed, the City is not relying on the CSEA. Rather, the City's authority to
consider the declaration of a fiscal emergency and suspend and/or modify existing
contractual obligations does not stem from any statutory source, but from the City’'s
inherent police powers granted under the State Constitution and recognized by the
courts.
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Please let me know if you wish to discuss this matter further.

Very truly yours,

Tl

City Attorney,

cc.  Mayor and City Council

791410
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