CITY OF

SAN JOSE Office of the City Manager

CAPITAL OF SILICON VALLEY EMPLOYEE RELATIONS

SENT VIA EMAIL

October 27, 2011

Yolanda Cruz

President

Municipal Employees’ Federation, AFSCME Local 101
c/o Library Department

150 E. San Fernando Street

San Jose, CA 95112

LaVerne Washington

President

Confidential Employees’ Organization, AFSCME Local 101
c/o City Attorney’s Office

200 East Santa Clara Street

San Jose, CA 95113

RE: Draft Proposed Ballot Measure

Dear Yolanda and LaVerne:

On July 6, 2011, the City provided CEO and MEF a copX of the draft proposed ballot measure
that incorporates the relevant elements from the May 13" memo and the City Manager’s Fiscal
Reform Plan, as approved by the City Council. Subsequently, the City Council provided
additional direction and revised draft proposed ballot measures were provided to CEO and MEF
on September 9™ October 5™ and October 20". Since then, the City Council has provided
further direction regarding the draft proposed ballot measure. Enclosed please find a revised
draft proposed ballot measure.

As you know, recent drafts of the proposed ballot measure include increased employee
retirement contributions for employees who do not opt into the VEP but remain in the current level
of benefits. Some bargaining units have expressed concerns that increasing employee
contributions to pay for retirement benefits is not permissible. While the City maintains its position
that increasing retirement contributions for current employees is permissible, Section 15 has been
amended to clarify this provision. In summary, Section 15 now states that in the event that any
increase in the employee’s share of the costto amortize the unfunded liabilities for pension
benefits cannot be implemented, the equivalent cost savings will be achieved
through compensation reductions.
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As our previous discussions and comments have indicated, the City Council has determined that
the retirement measure will be considered by the voters at a special election in early March 2012.
Based on state and local election laws, the measure must be finalized and submitted
approximately 90 days before the election. Meet and confer should be completed by the end of
October if you wish to utilize any impasse procedures. Such procedures must be completed in
early November.

Despite this critical timeline it appears there is a lack of any meeting of the minds regarding any
aspect of the ballot measure. Assuming no agreement is reached prior to the end of October,
please let us know immediately whether you wish to take advantage of the mediation provisions
of the City's Employer-Employee Relations Resolution #39367 so that we can make the
appropriate arrangements as soon as possible.

If you have any questions or concerns regarding this information, please do not hesitate to
contact me.

Sincerely,

Gina Donnelly
Deputy Director of Employee Relations

c: Alex Gurza, Deputy City Manager
Charles Allen, AFSCME

Enclosure
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PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San Jose do hereby enact the
following amendments to the City Charter which may be
referred to as: “The Employee Fair Pay Act for Fiscal

Sustainability.” I

Section 1: FINDINGS

The City’s ablhty to, pyomde 1ts c1tlzens Wlth Essent1a1 City
Services has beer and contlnue§ to be threatened by budget
cuts caused malnly by the chmblng costs of employee benefit
programs, and ex”aje? rbated| by the economic crisis. The
”‘I;‘QE ty s retirement plans is expected to

»)E)
333333

These cuts to Essential City Services have already created a
public service emergency in the current fiscal year, an
emergency that is projected to worsen significantly in Fiscal
Year 2012-2013 and beyond. Because the cost of retirement
benefits is rising so rapidly, and current economic conditions
and legal restrictions severely limit revenue growth, there is no
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reasonable prospect that further critical reductions in
Essential City Services can be avoided. By any measure,
projected levels of services are unsustainable, and endanger
the health, safety and well-being of the residents of San Jose.

Without the reasonable cost containment provided in this Act,
the economic viability of the City, and hence, the City’s
employment benefit programs, will be placed at an imminent

By this Act, the voters find and dec}gre thatipensmn and other
post-employment, %neflts must bé ad]q“‘;ted in a manner that
ity’s Vlablhty and pubhc safety, at the same time
contmuatlon of falrzpost employment benefits

allowing for t
for its workers.

4’““%?”

(id 143
'dgigEEEfEi,;%

o,
%sz

ngthen the finances of the City to
‘l}g City’ s S{lstalne ability to fund a reasonable level of
benefits as;contemplated at the time of the voters’ initial
adoption of' the C1ty s retirement programs. Itis further

"""""

designed to ensure that future retirement benefit increases be
approved by the voters.

The voters hereby find that the facts and circumstances
constitute an emergency within the meaning of the Meyers-
Milias-Brown Act (“MMBA”), Government Code section 3504.5,
and pursuant to the City’s authority as a charter city under the
California Constitution. E.g., Cal. Const., Art XI, §5.
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Section 2: INTENT

This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same
time delivering Essential City Services to the residents of San
Jose.

The City reaffirms its plenary authority as a cfxarter city to
control and manage all compensation pr; vﬁié toi
employees as a municipal affair under the Cahfor ia
Constitution. g

This Act is not intended to deprlve any currént or former

:éiﬁg

employees of benefJEts earned ﬁorzgprlorns}emce as of the time of

the Act’s effectlve date rather ‘ghe Actis intended to preserve
| he effectlv edate of the Act.

;
zé%

This Act ded to reduce the pension amounts

recegved by anyiretlree% including any cost of living increases

dith il

recen}eq by retlree; as of the effective date of the Act.

L
\§§

This Act is njf zlnte‘r‘ided to grant any vested rights to any post
employment beneflt The City expressly retains its authority to
amend, change or terminate any retirement or other post
employment benefit program provided by the City; provided,
however, nothing in the Act shall be construed to require the
forfeiture of any contribution made by an employee toward a
pension plan benefit.
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Section 3. Measure Supersedes All Conflicting Provisions

The provisions of this Act shall prevail over all other conflicting
or inconsistent wage, pension or post employment benefit
provisions in the Charter, as well as all ordinances, resolutions
or other enactments.

Section 4. Reservation of Voter Authorlty il

i;s
@E

ity

benefits. The City Council shall have no*authorlty toj
any increase in pensmn and/or retlree healthcare beneflts

Subject to the hmlta i «ns set forth in thlS Act, the City Council
retains its autherlty to take all actlons necessary to effectuate

the terms of this mea§sur
status of the| plazn aﬂdg

§

i,;to“ensure the preservation of the tax

,,,,,

%tgcg amend change or repeal any
retmement or other post, employment benefit program subject

«,; i,

TN 111

to the. terms of th1§§measure
wzi;a | §}

@
3
- 11331 1
Section 6.

.;}
i

furrent Employees

(a) “Current Employees” means employees of the City of San
Jose as of the effective date of this Act and who are not covered
under the Tier 2 Plan (seetien-Section 8).

(b) UYnlesstheyoptintoatowercostplanasprovidedinthe
Voluntary Election Program (“VEP,” described herein), Aall

Current Employees who fail to optin to the Voluntary Election
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Program (“VEP,” described herein) will share 50% of the costs
to amortize any pension unfunded liabilities, except for any
pension unfunded liabilities that may exist due to Tier 2
benefits in the future.

(c) A Current Employee’s share of the cost to amortize
pension unfunded liabilities shall be 5% of pensionable pay
starting June 24, 2012, and increased by 5% annually until the
employee S proportlonate share of the cos eaches 50% of the

N'h'ce and Flre Department Retlrement Plan

,,,,,

2;1

and formulae n«ecessary to implement this Section.
W

Section 7: One Time Voluntary Election Program (“VEP")

The City Manager shall propose, and the City Council shall
adopt by ordinance to be effective not later than June 30, 2012,
a Voluntary Election Program (“VEP”) for all Current
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Employees who are members of the existing retirement plans
of the City as of the effective date of this Act. The
implementation of the VEP is contingent upon receipt of IRS
approval. The VEP shall permit Current Employees a one time
limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s
earned benefit accrual; the change in benefit accrual will apply
only to the employee’s future City service. Employees who opt
into the VEP will be required to sign an lrre gggcable election
waiver (as well as their spouse or domestlc ‘pa-ﬁ ner, former
spouse or former domestic partner, if legélly re ired) where
they acknowledge that they 1rrevocably relinquish their

existing level of retirement beneflts and have voluntarily

é;: é;
(b) Ongar;d after the effectlve date of the ordinance, pension
benefits under the sVEP shall be based on the following
limitations: §§§ i

£33
e

(i) fi——the accrual rate shall be 1.5% of “final
compensation”, hereinafter defined, per year of
service for future years of service only.

(ii) the maximum benefit shall remain the same as
the maximum benefit for Current Employees.
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(iii) the current age of eligibility for service
retirement under the existing plan as approved
by the City Council as of the effective date of the
Act for all years of service shall increase by six
months annually on July 1 of each year until the
retirement age reaches the age of 60 for
employees in the Police and Fire; Department
Retirement Plan and the age %Of; 65 for employees
in the Federated City Emplpye e Rietlrement
System. Earlier retlrement §hall be permltted

[P

with reduced payments that do not exceed the

h e F ederated Clty

earlier than age of 55 m tk
Employees iement System apd age of 50 in

5
gi

( ility to rv tttre at thlrty (30) years of

e'gardless Eifigage shall increase by 6

5t of 11V1n

2

| 8¢ adjustments shall be limited to the

! 1ncr§é*ase in the consumer price index, (San Jose -
. San Franc1sco Oakland U.S. Bureau of Labor
‘tatlstlcs index, CPI-U, December to December),
capped at 1% per fiscal year. The first COLA
adjustment following the effective date of the Act
will be prorated based on the number of
remaining months in the year after retirement of
the employee.
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(d)

(vi) __“final compensation” shall mean the average
salary of the three highest consecutive years
preceding the date of retirement.

The cost sharing for the VEP for current service or
current service benefits (“Normal Cost”) shall not exceed
the ratio of 3 for employees and 8 for the City, as
presently set forth in the Charter. Emplgyees who opt
into the VEP will not be responsible fop the payment of
any pension unfunded liabilities offthe’ i tem or plan
related to past service, )

gwg; i
For employees who opt into t;h VEP, survworsﬁlp

(35 ;
benefits shall be the same as the gg%grvworshlp beneﬁts in
Tier 2 (benefits for new employé} s

15

ti“%
iih
%%%;

111 I
LT
ik

The‘}e%mploy%ge o former employee shall receive an

| ? ., annual! bgneﬁtkbased on 45% of annual pensionable
%pay based on the average of the highest three

w

consecutlve years of service.

~~~~~~

(i) A non-service connected disability retirement
benefit shall be as follows:

a. The employee or former employee shall
receive 1.5% times years of City Service (minimum
20% and maximum of 37.5%) of annual pensionable
pay based on the average of the highest three
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consecutive years of service. Employees shall not be
eligible for a non-service connected disability
retirement unless they have 5 years of service with
the City.

(iii) Cost of Living Adjustment (“COLA”) provisions will
be the same as for the service retirement benefit in
the VEP.

sj? i
ordinance. This retirement progp )
shall be referred t!ogash ‘“Tier 2. 32

3
¢

ﬁ~é’
? It
i
3

b

The Tier 2 proglj@m she 11

e 3%

;;;;;
»»»»»

(a) The ma;qrpumx' ,1ty contrlbutlons shall not be less than
2%1 «or greaters ?han 9% .of pensionable salary. Inno event
shall the 1ty contl;lbutlon to such plan exceed 50% of the cost
of the T1ef§% plan (poth normal cost and unfunded liabilities).
The prograhl may be designed as a “hybrid plan” consisting of
a combination' of Soc1al Security, a defined benefit plan and/or

a defined contribution plan.

(b) For any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be
permitted with reduced payments that do not exceed the
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actuarial value of full retirement. For service retirement, an
employee may not retire any earlier than age of 55 in the
Federated City Employees’ Retirement System and age of 50 in
the Police and Fire Department Retirement Plan.

(c) Forany defined benefit plan, cost of living adjustments
shall be limited to the increase in the consumer price index
(San ]ose San Francisco - Oakland U.S. Burealﬁlaqf Labor

er), capped at 1%

§33

based on the number of months retlred

5
Nf&i

{%

“f’sg

in the PO]ICG% and Flre Department Retirement Plan on the date
of separatlon and Who have not obtained a return of
contributions W111 have their benefit accrual rate preserved for
the years of service prior to their leaving City service.

(g) Any plan adopted by the City Council is subject to
termination or amendment in the Council’s discretion. No plan
shall create a vested right to any benefit.

10
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Section 9: Disability Retirements

To receive any disability retirement benefit under any pension
plan, City employees must be incapable of engaging in any
gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made
regardless of whether there are other p051tlon§ avallable at the
time a determination is made.

(i) An employag cannot(d' w

§ ¥
1N

before; and .

1ndependent panel of medical experts, appointed by
the City Council. The independent panel shall serve
to make disability determinations for both plans.
Employees and the City shall have a right of appeal
to an administrative law judge.

11
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Section 10: Emergency Measures to Contain Retiree Cost
of Living Adjustments

(a) The City Manager shall propose, and the City Council
shall adopt by ordinance, the following, applicable to
retirees (current and future retirees employed as of the
effective date of this Act):

é’»
§ ,,,,,

(i) Costofliving adjustments (“Cf ; As”) shall be

temporarily suspended fo( %fll ﬁfﬁe{t ees until
January 2017; R I

it
t

After January 2017 the Clty Council m y;restore

COLAs prospectlvely (1%n holeg orin part) based

,,,,,

ensure that the Clty can, rov1¢1e services
protectlng the health ahd Well being of City

55555

re51dents; (b) Wh%ther thef criterion set forth

»»»»»»»»
«)‘

x*» vxr

i

subﬁtantlal %and fair pension.

il i

; ; a

In thé%event the City Council restores all or part of
1the COi.A it shall not exceed 3% for Current

:::::::

NNNNN

1nte the VEP and 1% for Current Employees who
opted into the VEP and employees in Tier 2.

Section 11:  Supplemental Payments to Retirees

Any supplemental payments to retirees in addition to those
authorized herein shall not be funded from plan assets.

12
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Section 12: Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.

(b) Reservation of Rights. No retiree healthcare plan or

benefit shall grant any vested right, as the Gl y retains its

T
L\H

power to amend, change or terminate a?y pl Wn>prov151on.

(c) Low CostPlan. For purposes'of §rétlree healthcare
benefits, “low cost plan” shall bezdeflned as the medlc””l splan

,,,,,,

U,

which has the lowest monthly premit m &
D@partment Retirement

t

0
yees’ Retlrerqent System.

| pgrlal analy51s publicly disclosed before
adoption by the Clty Council, and pursuant to an
1ndependent valuation using standards set by the

Govi \i?‘nme;nt Accounting Standards Board and the
Actuarlal Standards Board, as may be amended from
time to time. All plans adopted pursuant to the Act
shall: (i) be actuarially sound; (ii) minimize any risk to
the City and its residents; and (iii) be prudent and
reasonable in light of the economic climate. The
employees covered under the plans must share in the
investment, mortality, and other risks and expenses of

the plans.

13
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(b) All of the City’s pension and retiree healthcare plans

(c)

1) achieve and mamtaln full%?i

(d)

b
i

must be actuarially sound, with unfunded liabilities
determined annually through an independent audit
using standards set by the Government Accounting
Standards Board and the Actuarial Standards Board.
No benefit or expense may be paid from the plans
without being actuarially funded andzexphCItly
recognized in determining the ann

o
employee contributions into the pldns ‘

valuing the liabilities of, th
contrlbutlons requlred to

aviorable plan experlence should be
plan

leasta medlﬁn econohuc_ [ léhﬁmg scenario. The
hkehhpod of

,,,,,,

expenenceﬁ

P11y ?g
ailiingdl n§

When iflvesting the assets of the plans, the objective of
the City’s retirement boards shall be to maximize the
rate of return without undue risk of loss while having
proper regard to:

1) the funding objectives and actuarial assumptions of the

plans; and

14
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2) the need to minimize the volatility of the plans’ surplus
or deficit and, by extension, the impact on the volatility
of contributions required to be made by the City or
employees.

Section 14: Safety Net Provisions

determined in the reasonable dlscretlon of the Gltv Manager:

(sé.,‘

=(Condition 1) Essential City Serylces are not pI‘OVldE;&

library, community center, fire statlo( | %or pollce station or

substation built or under constructlon as| of January 1, 2011, is
not operatlonal due to a budge lack of fundS;uor (Condltlon 3

¥

award"“f; rant, dec151?n reSolutlon ordinance or other off1c1al or
binding actithat alle)ws or requires the City to do any of the
following, wit, ho ‘prior approval by the voters: (i) pay for
unused sick leave time (ii) pay for accrued and unused
vacation time, except at separation of City service as may be
required by applicable state or federal law; (iii) grant
retroactive inerease-compensation_increases to fermembers of
bargaining units after an applicable memorandum of
agreement has eentracts expired prior to the date-until a new
contract is in effect; (iv) give automatic step increases or other

raises for time in the job that are not based on performance;

15
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(v) use hours not actually worked in determining eligibility for
overtime; (vi) pay overtime to executive, professional, or
administrative employees or to other employees who are
exempt from overtime requirements under the Fair Labor
Standards Act (“FLSA”), or who are otherwise exempt from the
FLSA; (vii) pay workers’ compensation benefits for disability
on top of disability retirement benefits without an offset to
eliminate duplication of benefits for the same, cause of
disability; (viii) pay workers’ compensatlon *b)eneflts beyond
employees to grant workers’ compenaatlon or dl” a bility
benefits for existing or former empldyees (x) calculate
retirement beneflts on any cornpe’ atlon?other thanx ctual

including overtlrne) and Dald}

worlced forthao Citxr nF Qqnqn"’a

VVUT I U TUITITITO OUrY )’ \PS e o yuy J\./u

without con51der1ng 1nd1v1dua e{mipzlkoyee performance (xii)
pay for more than 50% of the i 1ncrease in the cost of healthcare

i I

i %2 ‘?“ } );

| g in thls Aet shall be construed to mandate a particular
] of «ervu:e oﬁ%rnethod of service delivery nor to interfere
with or lim t the CITW from adopting more efficient or less

costly mea NS f’of del ivering services.

For the purposes of this Act, unfunded liabilities for employees
covered under the Federated City Employee’s Retirement
System and the Police and Fire Department Retirement Plan
shall be treated separately. Thus, if Condition (3) arises, the
consequences as specified in this Act shall apply only to those
employees in the plan that has the unfunded liabilities.

16
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| Accordingly, -if there is an unfunded liability in only the
Federated plan the safety net provisions shall apply to
employees in the Federated plan, and not those in the Police
and Fire plan. Similarly, if there is an unfunded liability in only
the Police and Fire plan, the safety net provisions shall apply
only to employees in the Police and Fire plan.

(b) Unfunded Liabilities in Pension and 0 ther

iisé

Post Employment Benefit Program v
i é ¥

adopt by ordinance, safety net pr v1§1ons w1th the fe ing
minimum features: |

(i) Atany time Cltyggensmn or retlree healthcare plans
have unfunded habllhtles based on market value or

S
i{%

actuarial value for pensr"
greater than those’ ex1st1ng on
2

§%1H %

W

i June 30, 2010,
| ppleméntal pensmn payments to

%

retmees shal 'not be allowed except upon prior

ns,shall be temporary and shall remain

untll the unfunded liabilities based on
market ;alue or actuarial value have remained
below the level of June 30, 2010 for three

cons;%Cﬁtlve years.

;H

iy
Section 15: Savings and Severability
(a) This Act shall be harmonized and interpreted to be
consistent with all federal and state laws, rules and

regulations. If any ordinance adopted pursuant to the Actis
held to be invalid, unconstitutional or otherwise unenforceable

17
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by a final judgment, the matter shall be referred to the City
Council for determination as to whether to amend the
ordinance consistent with the judgment, or whether to
determine the section severable and ineffective. This Act shall
be broadly construed to achieve its stated purposes.

(b) Inthe event Section 6;-7 or 10 (as that Section applies to

Current Employees), of this Act is determlned’t@ be illegal,
invalid or unenforceable as to Current Ern‘ l yees then the

respective employees.

] n%; N
(c) In the event Section 6 (b) and (c) and/ or the emnlovee
payment of the unfunded,leialblhtv referenced in Section 15(b),

it

is determined to be illegal, invalid or unenforceable as to

Current Employees (using tﬁf‘e d@flnltlon in >ect10r1 6(a)), then,

to the maximum extent perm l’tcjted b la v;/an equivalent

i

amount of savi _gs shh l%libe obta med through pay reductions.
Any pay reductlons imp ernented pursuant to this section shall

Gk ?
not exceed 5% oi*cbmpensfatu%)n each year, capped at a

S
rnax1mum @f 25% 0 Frra}y or tne equlvalent of what would be

(de) ThegOlty Coun_c1l shall adopt ordinances as appropriate to
implement anq effectuate the provisions of this Act.

44
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