
Tributary Agencies
Claims of Breach of Agreement 

and Inequities

March 24, 2016

Treatment Plant Advisory Committee

Public Hearing



The Tributary Agencies 

• City of Milpitas

• Cupertino Sanitary District

• West Valley Sanitation District

• Burbank Sanitary District

• Santa Clara County Sanitation District No. 2-3

 



The Master Agreements

• Legal agreements between agencies, San Jose and Santa Clara

• Executed in 1983 or 1985 – currently end in 2031

• Obligate agencies to pay an allocated share of operation, 
maintenance and capital upgrades in exchange for wastewater 
treatment and disposal

• Contain the outdated and cumbersome dispute resolution process 
used here

Must be updated to reflect Plant Master Plan



Major Plant Master Plan Projects

• Adopted in November 2013

• Estimated $2.1 billion in capital costs over 20 years

• Projects include: 
• Rehabilitate digesters

• New sludge pipeline

• New biogas flare system

• New headworks facility = $90 million

• New cogeneration plant = $86.7 million

• Rehabilitate nitrification and secondary clarifiers = $74.1 million

= $92.3 million



Why We Filed Claim

• Implementation of Plant Master Plan for next 50 years

• Agencies are accountable to ratepayers

• Agencies lack contractual assurances for financing

• San Jose’s lack of transparency on use of ratepayer funds

• San Jose using improper allocation methods 

• Agencies overcharged millions for capital upgrades



Overview of Claim Arguments 

• Wrong allocation method results in severe overcharges

• Agencies being placed in untenable financial position

• Master Agreements must be updated to enable financing 
and ensure transparency



Definition of Replacement Costs specifically EXCLUDES
major and structural rehabilitation projects

Two Allocation Methods Under Master Agreements

$$ charged to Tributary Agencies depends on allocation method:

1. Billable Parameters – applies to “Future Improvements” and process-related 
“Replacement Cost” projects that exceed $2 million

2. Rolling Weighted Average – applies to “Replacement Cost” projects that either cost 
less than $2 million or are not process-related 

Major and Structural Rehabilitation Projects Are Future 
Improvements and Subject to Billable Parameters Method



PMP Projects  Are Major and Structural 
Rehabilitation Projects

“The CIP is a ten-year, $1.4 billion program 
that is already rebuilding the sixty-year-old 
wastewater facility.”

“[T]he Plant Master Plan [is] a 30-year planning-level document 
focused on long-term rehabilitation and modernization of the Plant.”

Source:  San Jose Five-Year 2016-2020 CIP

Source:  San Jose Press Release 2/26/2016

“The Plant Master Plan showed that 
every process required major rehabilitation.”

Source:  Plant Master Plan, p. 11



San Jose Applied 
Correct 

Methodology 
in the Past

Source:  CH2M Hill  Technical Memorandum from 
Glen Daigger to E.H. Braatelien Jr., 3/4/1982, p. TM-7



San Jose Has Conceded This Methodology Applies to PMP

“First Parties agree with Agencies that under the Master Agreements most 
CIP costs should be “future improvement” costs and not “replacement costs.”

Source:  San Jose Answer to Claim 2/26/2016

Applies to the new Digester and Thickener project:

Applies to most CIP costs:

Source:  San Jose letter to each Tributary Agency 2/26/2016
“[W]e have determined that the [Digester and 
Thickener Upgrade project] will treat BOD and 
TSS at a ratio of 40% BOD and 60% TSS….”



Wrong Allocation Method is Applied to 
Other Major and Structural Rehab Projects

Source:  Carollo Engineers CIP Program Support Technical Memorandum to City of San Jose, 3/8/2016, pp. 13-14 



Applying the Wrong Allocation Method is a 
Breach of Master Agreements

• Cannot use “Rolling Weighted Average” methodology for Major and 
Structural Rehabilitation Projects

• Results in Severe Overcharges

• Example:  Initial Estimated Overcharges for Digesters:
• West Valley: $1.37 million

• Cupertino: $1.38 million

• Milpitas: $2.94 million

• Burbank: $90,000



Applying the Wrong Method Places Agencies in 
an Untenable Financial Position

• Overcharges force agencies to take on more debt than necessary

• Third-quarter credits still require long-term financing based on high PMP
charges

• Risk of negative arbitrage

• San Jose’s offer of low-interest loan for Digesters contingent on 
economically unacceptable terms

• Agencies face demand for cash payment – total $30 million up front

As a Result, Ratepayers Face 
Unnecessary Rate Increases



Prepared by Hemming Morse, LLP

Impossible for Agencies to Plan for Capital Projects



Prepared by Hemming Morse, LLP
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Master Agreements Must Be Updated

• Amendments for each major PMP project
• Scope, schedule of implementation, cost, allocation methodology
• Necessary for Agencies to meet bond covenants

• Amendments must contain provisions for transparency and accountability
• Clarify San Jose’s accounting obligations
• Guarantee Agencies’ right to independent audit

• Amendments must improve budgetary planning and billing procedures

Agencies Need These Terms to Assist 
Their Financing of the PMP



San Jose has Demanded Master Agreement 
Amendments Without Negotiation

• San Jose wants to amend very few provisions and extend term until 2065

• Agencies have requested to negotiate amendments since 2013

• San Jose has ignored Agencies’ redlines presented on October 5, 2015

• San Jose cannot unilaterally amend Master Agreements, or compel 
agreement under economic duress

• Agencies have fiduciary duty to their ratepayers



Agencies Request Relief

• San Jose must properly allocate PMP projects to avoid overcharging

• San Jose must negotiate in good faith proposed amendments to 
Master Agreements

• Necessary for Agencies’ financing of PMP:  Contractually defined project 
scope, budget and schedule

• Greater transparency and accountability (e.g. third-party audit)



Questions?


