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Expert Opinion re: GSCHWEND RESIDENCE PROJECT, FILE NOS: CP17-010/ER20-205

Date: October 7, 2021
To: Thai-Chau Le, Planner
City of San Jose

Dear Thai-Chau Le,

I am a wildlife biologist and Founder and Co-Principal at Pathways for Wildlife (PFW). PFW has
been commissioned by the Santa Clara Valley Audubon Society to review and evaluate the
potential impacts to biological resources and wildlife connectivity from the proposed Gschwend
Residential Project (Project). I have been conducting wildlife connectivity studies in Coyote Valley
and its vicinity since 2008. My Master’s thesis at San Jose State University, titled ‘Using GIS and
Roadkill Data to Evaluate Habitat Connectivity Models for North American Badgers’ (2009 (1)),
included delineating habitat requirements and designing wildlife linkages for the American Badger
in the Coyote Valley. In 2010, I formed PFW where, in addition to conducting surveys and
monitoring habitat use, wildlife linkages, and safe road crossings, I conduct workshops for
conservation organizations such as land trusts, citizen science groups, and colleges with particular
emphasis on identifying suitable road crossing locations and habitat permeability for wildlife.

PFW is a consulting firm which specializes in identifying, monitoring and protecting wildlife
linkages and implementing wildlife connectivity enhancements. Scientific research confirms that
safeguarding wildlife movement for access to needed resources (food, water, etc.), dispersal and
colonization, gene flow, seasonal migration, and population movement is critical for species’
survival, especially when faced with a changing climate. It is widely recognized that by restricting
animal movement, new development, roads and other barriers fragment wildlife habitat and
threatens the long-term existence of wildlife populations. Preserving existing blocks of contiguous
habitat and to maintain connectivity is the best solution to maintaining species’ viability.

Since 2010, PFW has monitored wildlife movement, landscape permeability, connectivity and
roadkill incidents in Santa Clara, Santa Cruz, Monterey, and San Benito counties. We regularly
work with Caltrans, Midpeninsula Regional Open Space District, Peninsula Open Space Trust, the
Land Trust of Santa Cruz County and other groups to identify important linkages wildlife utilize
in their habitats that cross linear infrastructure barriers. Using data from wildlife cameras,
telemetry data, and roadkill surveys, we are able to identify suitable locations to enhance or install
safe wildlife crossing structures for wildlife, including mountain lions. Some of our important
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engagements include wildlife connectivity projects for highways 17, 152 101, and 280 and roads
in South San Jose and Coyote Valley.



PFW is currently engaged with the Coyote Valley Road Ecology Study, funded by the CA
Department of Fish and Wildlife, whose purpose is to identify vital locations where wildlife travel
between the newly protected properties in Coyote Valley, the Santa Cruz mountains (and Santa
Teresa Ridge) to the west and Diablo Range to the east, and to develop wildlife connectivity
enhancement recommendations.

I have reviewed the Initial Study, Appendix A Biological Resources Assessment (BRA) and the
Mitigated Negative Declaration for the proposed Gschwend Residence Project which concludes
that “Cumulative impacts would be less than significant. The proposed Project would implement
the identified mitigation measures and would have either have no impacts or less-than significant
impacts on riparian habitat or other sensitive natural communities, migration of species, or
applicable biological resources protection ordinances. Therefore, the proposed Project would not
contribute to any cumulative impact for these resources. The Project would not cause changes in
the environment that have any potential to cause substantial adverse direct or indirect effects on
human beings.”

In my opinion, the proposed Project has the potential to irreversibly damage a critical wildlife
linkage that has region-wide importance for the conservation of biodiversity (Conservation Lands
Network Linkage, Valley Habitat Plan Linkage #8). I believe that an environmental impact report
(EIR) is needed to fully assess and mitigate the likely significant and unavoidable impacts the
Project would have on wildlife connectivity for the American Badger (California Species of
Special Concern), Mountain Lion (candidate for listing under the California Endangered Species
Act) and other wildlife species.

The Project site is within a Critical Wildlife Linkage

The Conservation Lands Network identifies linkage between the Santa Cruz mountains and the
Diablo Range as critical to the viability of wildlife populations in the Bay Area (2). Linkages that
allow wildlife movement across the landscape are essential to sustain wildlife populations. In 2011,
the Conservation Lands Network released its first report (CLN 1.0). The report concluded that
“looking ahead, the broader land and resource conservation communities must focus on linkage
protection while the linkages still exist”. The latest report (2019) of the Bay Area Critical Linkages
study (3) shows that connected blocks of habitat are increasingly important in light of climate
change, providing potential for refugia and migration across latitudinal and elevational gradients.

The proposed Project location disrupts a critical connection within the Bay Area Critical Linkage
Design for the Santa Cruz Mountains to Diablo Range linkage (Figure 1, see also Habitat
Connectivity map and Critical Linkage map (4)). This area is a critical thoroughfare area for
wildlife movement between Santa Teresa County Park and Tulare Hill, and a critical connection
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between Santa Cruz Mountains to Diablo Range. This critical connection is also highlighted by the
Santa Clara Valley Habitat Plan (VHP). Linkage 8 of the VHP is delineated and discussed in
chapter 5, Conservation Strategy (5), which provides under Land Acquisition Requirements by



Conservation Analysis Zone, “Complete the linkage between the Diablo Range and the Santa Cruz
Mountains across Tulare Hill”.

Figure 1. Bay Are Critical Linkage Design for Coyote Valley.

Bay Area Critical Linkage: Santa Cruz Mouniains-Diablo Linkage Design
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Wildlife Connectivity across Santa Teresa Boulevard

From 2015-2016, PFW conducted the Coyote Valley Linkage Assessment (6) with funding from
the California Department of Fish and Wildlife. This study provided the basis for the Coyote Valley
Landscape Linkage report (7). Monitoring wildlife movement in north Coyote Valley and
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its surroundings, we identified only two wildlife crossing locations, both undercrossings, that
were available for wildlife to safely travel across Santa Teresa Blvd. These locations are: 1) the
culvert of the Coyote Alamitos Canal; and 2) the twin box culverts of the Fisher Creek
undercrossing.



In 2019, the Santa Clara County Wildlife Corridor Technical Working Group, Coyote Valley
Subcommittee published recommendations to reduce wildlife-vehicle collisions on the Monterey
Road corridor in Coyote Valley (8). As a participant in this Technical Working Group, PFW
researched wildlife-vehicle Collisions and roadkill along Santa Teresa Blvd. Our data showed
multiple roadkills south of the project site (Figure 2 (8)), especially in the section between Fisher
Creek and the ridge that connects Santa Teresa Park with Tulare Hill. The data shows that the
ridge, which includes the Project site, is an important wildlife linkage and crossing area, and that
the culvert under the Coyote Alamitos Canal provides a safe crossing, which results in fewer
wildlife-vehicle collisions.

Figure 2: Wildlife-Vehicle Collisions and roadkill along Santa Teresa Blvd (PFW, 2019).
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Also in 2019, PFW observed that the Fisher Creek channel (including the two box culverts under
Santa Teresa Blvd.) was flooded year-round. Since many wildlife species are hesitant to cross
flooded channels, we reached out to Valley Water to inquire about the situation. We were informed



by Valley Water (Don Arnold, personal communications) that the Fisher Creek undercrossing may
be flooded for very long periods of time in the future. Our data from wildlife cameras installed in
many culverts in the region show that most of our local terrestrial species (including mountain
lions, badgers, coyotes, deer, bobcats and skunks) do not utilize flooded culverts. Thus, the Fisher
Creek undercrossing is not always accessible to facilitate wildlife movement. This new information
changed our evaluation of safe crossings for wildlife in this area. Absent substantial improvements
to wildlife crossings at Fisher Creek, only one culvert will always be available for safe crossing in
the north Coyote Valley area year round: the Coyote Alamitos Canal on the Gschwend property,
which remains relatively dry throughout the year.

Road crossings, such as the Coyote Alamitos Canal, are important for the safety of both wildlife
and people. The proposed house and associated driveway development would deter wildlife from
using the Coyote Alamitos Canal culvert under Santa Teresa Blvd. Animals would then have to
cross the road at grade at an increased risk of wildlife-vehicle collisions. In my opinion, this should
be considered a significant impact to wildlife and a significant hazard to motorists.

Impacts to wildlife species

The Conservation Lands Network reports show that connectivity between the Santa Cruz
Mountains and the Diablo Range is critical for conservation of Bay Area wildlife, especially wide
ranging species with low population densities, like mountain lions and the American badger.

1. American Badger

The American badger is a California Species of Special Concern (9) with low population sizes in
open space areas throughout Santa Clara County. Badgers are very sensitive to human disturbance
around burrows and can be easily displaced (10). The Biological Resources Assessment for the
Project acknowledges ‘“Suitable habitat is present, and there are 14 CNDDB occurrences within 5
miles of the project site.” In my work, I recorded badger presence in proximity to the proposed
Project site: at Santa Teresa County Park to the west, and Tulare Hill to the east (Figure 3 (1)).

My work designing wildlife linkage models for American badgers and then ground-truthing them
shows that the Project’s location falls within a critical habitat connection for American Badgers
within the Coyote Valley linkage design. In Figure 3, I provide a least-cost path analysis that
highlights the importance of the Project site and the culvert under Santa Teresa Blvd. The figure
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identifies this culvert as a critical route - one of the only safe crossings for badgers in Coyote
Valley for badgers to safely cross Santa Teresa Blvd.

Badgers are likely to avoid this area due to increased human presence and are susceptible to vehicle
collisions on roads (11) so the Project and the driveway by the culvert could sever this critical
linkage for badgers. In my opinion, loss of habitat in this critical linkage, compounded by the loss



of safe crossing within this
linkage, are likely to jeopardize
the ability for badgers to travel
safely between the Santa Cruz
Mountains and the Diablo
Range, further fragmenting
American Badger populations.
This should be considered a
significant, unavoidable impact.
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2. Mountain lion

The Biological Resources Assessment unjustifiably neglected to consider the mountain lion.
Mountain lions are legally classified as "specially protected species". The California Department
of Fish and Wildlife is currently completing a 12-month status review of mountain lions within the
proposed evolutionarily significant unit (ESU) located in Southern California and along the
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central coast of California. This is due to the species low genetic effective population size in this
ESU, which includes the Project site. Under the California Endangered Species Act (CESA),
species classified as a candidate species are afforded the same protection as listed species. As a
result, mountain lions in this proposed ESU are CESA-protected during the review period.

The low genetic effective population size is due to habitat fragmentation restricting the ability for
mountain lions to travel between local populations, highlighting the importance of linkages
between the Santa Cruz Mountains and the Diablo Range. Mountain lions have been recorded
traveling through North Coyote Valley at Tulare Hill along Fisher Creek and Fisher Flats (Figures
4 and 5).

Figure 4. Mountain lion traveling along Fisher Creek at Tulare Hill on 2-11-2018 at 9:26pm.
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Figure 5. Mountain lion traveling along Fisher Flats at Tulare Hill on 2-11-2018 at 9:45pm, 19



minutes later.
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It is critical to facilitate mountain lion movement between the Santa Cruz Mountains and the
Diablo Range, and to avoid restrictions of such movement. Further habitat loss in this critical
linkage will result in impacting wildlife movement and take away important habitat for species
such as mountain lions. Many other wildlife linkages throughout the Bay Area have been lost due
to homes deterring animals from using habitat and movement corridors within important linkages.

3. Other species
Bobcat

In 2017-2018, PFW participated in a research team led by Chris Wilmers at UC Santa Cruz (12),
in which we radio collared bobcats throughout Coyote Valley to identify important habitat areas
bobcats were using and road crossings they used to travel through.

The first bobcat we collared, BO1 Serpentine, was at Tulare Hill (Figure 6). The type of radio
collared that BO1 Serpentine was fitted with collected data on his movements every 5 minutes,
resulting in recording fine scale movement patterns. The red lines in Figure 7 show the data
collected from BO1 Serpentine’s radio collar.

The Project site is part of BO1 Serpentine home range.
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Figure 6. BO1 Serpentine, radio collared at Tulare Hill on June 1%, 2017.



Figure 7. BO1 Serpentine Radio Collar Data from Santa Teresa ount Park to Tulare Hill,
2017-2018.
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The radio collar data also shows that BO1 Serpentine used the Project’s property on a regular basis,
hunting there or travelling through. The data also show that the bobcat kept a distance from homes.



The culvert of the Coyote-Alamitos Canal provided this bobcate with safe passage under Santa
Teresa Blvd. The proposed Project location was utilized by BO1 Serpentine more than the habitat
just south in Coyote Valley and Laguna Seca (Figure 8). There was a higher preference for traveling
through the proposed Project site than the valley floor south of this location, indicating that the
project site provides important habitat for bobcats.

Figure 8. BO1 Serpentine Radio Collar Data at the proposed Project location and on the valley
floor at Laguna Seca.

The Biological Resource Assessment is inadequate

The Biological Resources Assessment mistakenly suggests that the Project site is “in the vicinity
of what the Habitat Plan identifies as terrestrial landscape Linkage #8”. In fact, the site is entirely
within terrestrial landscape Linkage #8, and it includes one of the most critical aspect of Linkage
#8 - the Coyote Alamitos Canal.

Barriers to animal movement can, but do not have to be physical. In this case, the Project functions
as a physical barrier due to the placement of this home which inhibits wildlife usage due to human
presence and activity, lighting, vehicle headlights and driving along the Coyote Alamitos Canal
within this critical linkage. In such a critical location, these are not minor changes to the property.
Species such as mountain lion, and American badger, which may utilize the Project area, are
sensitive to light disturbance (Beier 2006 (13), Rich and Longcore 2006 (14), Quinn 2008 (10),
Wilmers et al. 2013 (15)), and tend to keep a distance from human residences Wilmers et al. 2013
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(15). The Project will introduce human residence, activity and light into the Linkage area which
currently features limited human presence and light at night. More detail and analysis are needed



regarding specific mitigation measures intended to minimize the significant and unavoidable
impacts of new sources of artificial light (e.g., due to light emission from the home, outdoor
lighting, the driveway and vehicle headlights).

The Biological Resources Assessment neglects to include the Mountain lion. As discussed above,
mountain lions have been recorded in the area, may use this critical linkage, and should be included
in the analysis.

The Initial Study and Mitigated Negative declaration identify Impact BIO-1: “Development of the
project site may result in impacts to the American badger and special-status birds including
burrowing owl, white-tailed kite, loggerhead shrike, and grasshopper sparrow”. Mitigation
measures are limited to pre-construction surveys and avoidance measures, and implementation of
construction buffers. There is no mitigation for the impact of the Project on wildlife movement
through this critical linkage.

The CEQA documents for the Project find impacts to wildlife movement less than significant with
mitigation despite the fact that every study in the region, including PFW work, highlight the critical
importance of the site and the Coyote Alamitos Canal as an established wildlife linkage. As
described in the VHP, this location is the “most northerly and narrowest connection between
Diablo Range and the Santa Cruz Mountains. It provides important linkages for a variety of
mammals and invertebrates.”

The proposed Project is likely to have a substantial adverse effect on American Badger (California
Species of Special Concern) and mountain lion (Candidate for listing under the California
Endangered Species Act). Moreover, I am certain that the Project will interfere substantially with
the movement of the above species and many other native wildlife species. The Project has the
potential to sever an established native resident and migratory wildlife corridors. In my opinion,
the Project would result in the loss of critical wildlife habitat and connectivity for species such as
American badger, mountain lions, bobcats, deer, coyote, and gray fox. It will further restrict
wildlife movement in this critical location within the linkage, a linkage that is already a bottleneck
and is constrained. Mountain lions and American badgers, which are sensitive to human
developments and presence, exacerbate habitat fragmentation for these and other species, and
threaten their persistence in the region (Wilmers et al 2013 (15), American Badger Species of
Special Concern Report 2021 (16), It will also impede the completion of the linkage between the
Diablo Range and the Santa Cruz Mountains across Tulare Hill towards Metcalf Canyon, thereby
conflicting with the Valley Habitat Plan.
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I believe that a fact-based, comprehensive Environmental Impact Report (EIR) must be prepared
to provide an in-depth description of the Project site and plans for the home and the driveway in a
local and regional context, and the context of cumulative impacts.



An EIR is needed to provide additional analysis and mitigation for potentially significant
and unavoidable impacts

An EIR is needed to further analyze the potential direct and indirect impacts to American Badger
and mountain lions, and to wildlife connectivity. Mitigation should consider:

1) compensatory mitigation for habitat loss;

2) the installation of an alternative safe road crossing for Santa Teresa Blvd. (culvert or land bridge)
at the ridge that connects Santa Teresa hills with Tulare Hill, along with directional fencing to
guide wildlife to the wildlife crossings
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Barg Coffin Lewis & Trapp, LLP
600 Montgomery Street, Suite 525
San Francisco, CA 94111

ATTORNEYS www.bargcoffin.com

January 18, 2022

VIA E-MAIL AND U.S MAIL

City of San Jose

Attn: Planning Department
200 East Santa Clara Street
San Jose, California 95113

Re:  Mitigated Negative Declaration
Gschwend Residence Project, CP17-010/ER20-205

Dear Ms. Thai Chau Le;

This law firm represents the Santa Clara Valley Audubon Society (“SCVAS’) in regards
to the Gschwend Residence Project, CP17-010/ER20-205 (“Project”). SCVAS is a non-profit
organization whose mission isto promote the enjoyment, understanding, and protection of birds
and other wildlife in the Santa Clara Valley.

The Gschwend Residence Project is a 4,464-square-foot, two-story single-family
residence, with a 1,441-square-foot garage, aretaining wall, awell, a septic field, and 0.27 mile
roadway on seventeen acres of undeveloped land located on the Santa Teresaridge.! The Project
site is located south of, and in a hillside above, an existing residential neighborhood, west of
Santa Teresa Boulevard. The Coyote-Alamitos Canal lies adjacent to the northern boundary. (See
Mitigated Negative Declaration, Appendix A, 1-1.)

On July 12, 2021, the City of San Jose (“City”) circulated a mitigated negative
declaration (“MND”) for public comment. The MND concluded that the “development of the
Project site may result in impacts to the American badger and special-status birds including
burrowing owl, white-tailed kite, loggerhead shrike, and grasshopper sparrow.” (MND, p. 2.)

To reduce impacts to biological resources to below alevel of significance, and avoid a
more rigorous environmental review, the City proposed three mitigation measures. (See MM

! The Project is comprised of two different parcel numbers: APN 708-21-004 and APN 708-21-005.
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BIO-1, MM BIO-2, and MM BIO-3.) The measures impose pre-construction surveys, avoidance
measures, and construction buffers. (1d.)

SCVAS commented on the proposed Project and provided the City with an additional
biological evaluation from Ms. Tanya Diamond of Pathways for Wildlife (“PFW”). (SeeT.
Diamond letter, dated October 7, 2021 [hereinafter, “Diamond Opinion’].)

The Diamond Opinion concludes that:

e Because of its location and design, the Project is likely to “irreversibly damage” the
movement of wildlife—including species that are threatened and endangered—through the
Project site, which is part of a critical linkage identified by the Santa Clara Valley Habitat
Plan as Valley Habitat Linkage #8 between the Santa Cruz mountains (and Santa Teresa
ridge) to the west and the Diablo Range to the east. (Diamond Opinion, p. 3.)

e The MND does not adequately analyze the Project’s disruption to this important wildlife
corridor, itsvital role in providing safe passage, and its region-wide importance in
conserving biodiversity. (Diamond Opinion, pp. 3, 11-12.)

There isafair argument that the Project as currently envisioned will significantly impact
biological resources and obstruct this critical linkage, resulting in region-wide impacts on
biodiversity which requires preparation of an environmental impact report (“EIR”).

A. ThereisaFair Argument that the Project will Significantly Impact
Biological Resour ces.

As explained in this letter, because of its critical location, and its potential to disrupt
movement through a key wildlife corridor, a*“fair argument” exists that the Project will
significantly impact on the environment. (League for Protection of Oakland’ s Historic Resources
v. City of Oakland (1997) 52 Cal. App.4" 896, 904.) A public agency must prepare an EIR
whenever substantial evidence supports afair argument that a proposed project “may have a
significant effect on the environment.” (Protect Nilesv. City of Fremont (2018) 25 Cal.App5th
1129, 1138-1139.) There is alow threshold requirement for the preparation of an EIR and a
“preference for resolving doubts in favor of environmental review.” (Mgjiav. City of Los
Angeles (2005) 130 Cal.App.4th322, 332.)

4878-6739-8153.v2



City of San Jose
January 18, 2022

Page 3

The proposed location is in the middle of a critical thoroughfare for wildlife movement
between Santa Teresa County Park and Tulare Hill and a critical connection between the Santa
Cruz Mountains and the Diablo Range. (Diamond Opinion, pp. 3-4.) Santa ClaraValley's
Habitat Plan identifies this location is the “most northerly and narrowest connection between
Diablo Range and the Santa Cruz Mountains. It provides important linkages for a variety of
mammals and invertebrates.” (1d. [see aso Santa Clara Valley Habitat Plan, Chapter 5.) By
impeding completion of the linkage between the Diablo Range and the Santa Cruz Mountains
across Tulare Hill towards Metcalf Canyon, the Project also conflicts with Santa Clara Valley
Habitat Plan.? (1d.)

Additionally, the Project will “substantially interfere with the movement of any
...wildlife species or with established native resident or migratory wildlife corridors’ —conflicts
with the Santa Clara Valley Habitat plan and is likely to impact listed species— all indications
that a more robust environmental review is required. (See CEQA Appendix G, (a), (d), and (f).)
There is substantial evidence in the City’ srecord, that afair argument exists that the Project
would have a significant impact on the environment and an environmental impact report should
be prepared.

1 The Coyote Alamitos Canal on the Gschwend Property isa Critical Safe
Passage which is Highly Utilized by Wildlife M oving Between the Santa Cruz
and Diablo M ountain Ranges.

The location is highly trafficked by many species of wildlife. (Diamond Opinion, p. 4.)
The American badger, a California species of special concern, the mountain lion, a candidate for
listing under the California Endangered Species Act, as well as bobcats, coyotes and deer which
inhabit the vicinity are likely to use this corridor in order to move between the Santa Cruz and
Diablo Ranges. (Diamond Opinion, at p. 7-9 [figures4 & 5].)

The American Badger has been noted in proximity to the proposed Project site a Santa
Teresa County Park and Tulare Hill to the east. (Diamond Opinion, p. 6 [figure 3]) and the
Biological Assessment for the Project notesthat “suitable habitat is present and there are 14

2 The Biological Assessment confirms that the Project is located within the Santa Clara Valley Habitat Plan Study
Areaand Permit Area. (Biological Assessment, p. 23.) The developer indicates a Habitat Plan Application Package
shall be submitted to the City of San Jose “to address the project’ s potential impacts to special-status species, their
habitats, and natural resources.” (Id.) That processis separate from and does not waive the City' s independent
obligation to analyze the impacts to listed species and conflicts with the Habitat Plan in its own public
environmental review document.
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CNDDB occurrences within five miles of the project site.” (Biological Assessment, at p. 12, 19
[“afew smaller mammal burrows were detected”].)

Mountain lions—omitted entirely from any consideration in the MND—
have been seen crossing in thisarea. (Id. a [figure4 & 5.) Radio-collared evidence of wildlife
movement in the area demonstrates the critical importance of the site and the Coyote-Alamitos
Canal as an established wildlife linkage. (Diamond Opinion, at p. 9.)

In 2015-16, PFW conducted the Coyote Valley Linkage Assessment with funding from
the California Department of Fish and Wildlife which identified only two wildlife crossing
locations for wildlife to travel across Santa TeresaBlvd. (1d. a p. 4.) The two existing crossings
arethe culvert a Coyote-Alamitos Canal and twin box culverts a Fisher Creek undercrossing.
(Id.) In 2019, PFW observed that the Fisher Creek undercrossing was filled with water year-
round and completely impassable leaving the Coyote Alamitos Canal on the Gschwend property,
which remains relatively dry throughout the year, as the only safe passage for wildlife to cross
Santa Teresa Blvd. (Id. & p. 6.)

Safeguarding wildlife movement for access to needed resources, dispersal gene flow,
population movement is critical for species survival especially when faced with a changing
climate. Preserving existing blocks of contiguous habitat and maintaining connectivity is the
solution to maintaining species viability. (See Santa Clara Valley Habitat Plan, Ch. 5.)

2. The Project Will Obstruct This Movement through thisImportant Corridor
Which Will Significantly Impact Region-wide Biodiversity.

The congtruction of a large house and a quarter-mile-long road will physically obstruct
and inhibit movement through the Project site and deter use of the Coyote-Alamitos Canal.
[Diamond Opinion, pp. 11-12.) The proposed house and associated driveway development deter
wildlife from using the Coyote Alamitos Canal culvert under Santa Teresa Blvd.

Mountain lion and American badger are deterred by human presence. The Project will
likely causes these animals to crossthe road at grade at an increased risk of wildlife-vehicle
collisions which is a significant impact to wildlife and to motorists. The Diamond Opinion
concludes that the City’ s environmental analysis required more detail regarding specific
mitigation measures intended to minimize the significant and unavoidable impacts of new
sources of artificial light (e.g., dueto light emission from the home, outdoor lighting, the
driveway and vehicle headlights).
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Human presence and activity can also act as an inhibitory barrier to wildlife and species,
such as mountain lion and American badger, are especially sensitive to light disturbance.
Introducing a human residence, activity and light into the linkage area which currently features
limited human presence and light at night (noise, vehicle headlight and driving) will deter
wildlife from using this critical linkage.

Thus, the proposed Project is likely to have a substantial adverse effect on American
Badger (California Species of Special Concern) and mountain lion (Candidate for listing under
the California Endangered Species Act) and exacerbate fragmentation of their habitat threatening
their continued existence in the region. According to the Diamond Opinion, the Project would
result in the loss of critical wildlife habitat and connectivity more widely for species such as
American badger, mountain lions, bobcats, deer, coyote, and gray fox. It will further restrict
wildlife movement in this critical location within the linkage, alinkage that is already a
bottleneck and is constrained.

B. The MND failsto Adequately Analyze and Mitigate I mpacts to Biological
Resources

The MND improperly finds that all impacts will be reduced below levels of significance
and there are no remaining impacts that need to be mitigated. The MND incorporates MM BIO-
1, MM BIO-2, and MM BIO-3—which are limited to pre-construction surveys, avoidance
measures and construction buffers and do not address or mitigate the Projects impacts to the
wildlife linkage.

The City’s MND is not adequate because it failsto disclose, analyze and mitigate the
Project’s likely impacts on the Santa Clara Valley Habitat Plan, Linkage #8, a vital wildlife
crossing, fails to analyze regional impacts on wildlife movement and populations, and
cumulative impacts. It incorrectly concludes the Project is “in the vicinity of terrestrial landscape
linkage #8” (see Biological Assessment, p. 7) when the Site is entirely within the Linkage and it
provides the most critical aspect of the Linkage — the Coyote Alamitos Canal undercrossing.

For instance, the Biological Assessment notes that “[t]he culvert under Santa Teresa
Boulevard is approximately 3 feet high, which likely allows wildlife such as bobcat, raccoon,
American badger and coyoteto pass under it.” (Biological Assessment, p. 7.) While it
acknowledges the presence of the Coyote-Alamitos Canal may “provide away for some wildlife
species to move between the areas safely,” it concludes without any analysis that because the
Project “does not present atotal barrier” to wildlife movement, it “will not impact the Coyote-
Alamitos Canal or result in any permanent barriers to local wildlife movement.” (Biological
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Assessment, p. 24.) On that short-sighted basis, the MND fails to consider the impacts that will
occur to species who will be deterred by the human presence and the new roadway from
continuing to use the Coyote Alamitos Canal for crossing.

Finally, the MND entirely omits the mountain lion, a candidate species for listing, from any
analysis. Thus, the MND does not fulfill its function as an informational and decision-making
document. CEQA requiresthat alead agency evaluate potential environmental effects based to
the fullest extent possible on scientific and factual data. (See CEQA Guidelines, 8§ 15064).

An MND is proper “only if project revisions would avoid or mitigate the potentially
significant effects identified in an initial study “to a point where clearly no significant effect on
the environment would occur, and there is no substantial evidence in light of the whole record ...
that the project, may have a significant impact on the environment.” (Mgjia v. City of Los Angeles
(2005) 130 Cal.App.4that p. 331.) The MND’s conclusion that the Project would not result in
substantial impact to wildlife movement is not supported by fact, or by scientific evidence, and
violated CEQA guidelines. (See Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d
296).

There is fair argument that the MND fails to demonstrate that the Project will not have
remaining, unmitigated significant impacts. The California Supreme Court has stated that an EIR
isrequired to resolve “uncertainty created by conflicting assertions’ and to “substitute some
degree of factual uncertainty for tentative opinion and speculation.” (No Qil, Inc. v. City of Los
Angeles (1975) 13 Cal.3d 68, 85.) An EIR is required to resolve the controversy regarding the
value of the Project site for animal movement and to evaluate comprehensive mitigations.

In conclusion, SCVAS requests that a further fact-based, comprehensive EIR be
prepared.

Very truly yours,

éAM IE JéFFERSON

JJ.cgd
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